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PETITION FOR INJUNCTION UiDER SECTION 10(1) 
OF THE NATIONAL LABOR RELATIONS ACT, AS AMENDED 


To the Honorable, the Judges of the United States.District Court 
for the Scuthern District of New York: 


Comes now Sidney Danielson, Regional Director, Region 2, of the 
National Labor Relations Board (herein called the Board), and petitions this 
Court for and on behalf of the Board, pursuant to Section 10(1) of the National 
Labor Relations Acs, as amended, (61 Stat. 149; 73 Stat. 544; 29 U.S.C., Sec. 


160(1); herein called the Act, for appropriate injunctive relief pending the 


final disposition of the matters involved herein pending before the Board 


on a charge alleging that respondent has engaged in, and is engaging ina 
violation of Section 8(e) of the Act. In support thereof, petitioner 
respectfully shows as follows: 

1. Petitioner is Regional eaueenis Region 2, of the Board, 
an agency of the United States Government, and files this petition for and on 
behalf of the Board. 

2. Jurisdiction of this Court is invoked pursuant to Section 10(1) 
of the Act. 

3. On October 1, 1974, Seatrain Lines, Inc., (herein Seatrain), 
pursuant to provisions of the Act, filed a charge alleging, that respondent, 
International Organization of Masters, Mates anc Pilots, AFL-CIO (herein MMGP), 
a labor organization, has engaged ‘in, and is engaging in, an unfair labor 
practice within the meaning of Section Ble) of the Act. A copy of said due. 


is attached hereto as Exhibit 1 and made a part hereof, 
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4. The aforesaid charge was referred topetitioner as Regional Director, 
Region 2, of the Boerd. 

5. Upon the basis of the following, petitioner has reasonable cause 
to believe that said charge is true and that a complaint of the Board based thereon 
should issue against respondent pursuant to Section 10(b) of the Act. 
lore particularly, petitioner has reasonable cause to believe, and believes 
that respondent, iJigP, is a labor organization within the meaning of Sections 2(5), 
@le) and 10(1) of the Act, and that said respondent has engaged in, and is 
engasing in, a violation of Section S(e) of the Act, affecting commerce within 
the meaning of Sections 2(6) and (7) of the Act, as follows: 

(a) Respondent, an unincorporated association, is an organization 8 
in which employees participate and which exists for the »urpose, in whole or in 
part,of dealing with employers concerning grievances, labor disputes, wages, 
rates of pay, hours of emoloynent, or conditions of work.. 

(b) Respondent maintains its principal office at 39 Groadway, New 
York, ew York 10006; and at all times material herein, has been engaged within 
this judicia! district in transacting business and in promoti and protecting the 
interests of its employee menbers. 

(c) Seatrain, a Delaware corporation with an office located at One 
Chase ifanhattan Plaza, New York, owns and operates seagoing vessels which are 
engaged, inter’alia, in the transportation of goods and commodities in interstate 
and foreign commerce. Seatrain derives annual gross revenues from said operations 
in excess of one million dollars. 

(a) At all times material herein, Seatrain Shipbuilding Corp.+ 
(herein Seatrair, Shipbuilding) has been a wholly owned subsidiary corporation of 
Seatrain engaged in the business of constructing and selling ships. 

(e) In the course of its operations, Seatrain Shipbuilding has 
constructed a supertanker called the T/T Brooklyn and currently is completing the 


construction of another supertanker, tie T/T Williamsburg. 


(f) At all times material herein Seatrain has employed licensed 


deck officers who are menbers of or represented by MM&P and Seatrain, has at all 
tines material herein, recognized [2/sP as the collective bargaining representative 
of such employees. — by . 

(g) Seatrain and I116P are parties to a collective bargaining agreement 


covering the employees of Scatrain described above in subparagraph (f). The 
most recent collective bargaining agreement between the parties is effective 
for the period frou June 16, 1972 *hrouch June 15, 1975. 

(h) The coliective bargaining agreement described above in 
subparagraph (9g) contains tre following provisions; 


Preanble: 


“with respect te any U.S. - flag ocean-going 
vessel wnica [tne signatory company oF its 
subsidiaries or affiliates] either own or 
operate as an agent or under bareboat charter, 
and as furtner described in this Acrecment.” 


“SUCTIOU V. VESSELS BOUAD BY THE AGRELILUT 
1. Coverage of the Agreement 


a. Vessel Coverage. This Agreement covers 

the Licensed Deck Officers employed on ocean-coing 
U.S. - flag vessels, owned, operated or barehoat 
chartered (both at present or at any time curing the 
life of this Agreement) by the Company or any of its 
subsidiaries or affiliates (whether so at present or 
at any time during the life of this Agreement) as an 
owner, agent, operator or bareboat charterer. 

b. Subsidiary and Affiliate. The term ‘subsidiary’ 

or ‘affiliate’ shall be deexed to include any business 
entity whether corporate, partnership, trust, individual, 
or otherwise, which is effectively controlled by or 
effectively controls the Company either directly or 
incirectly. 


2. Sales and Transfers 


a. with regard to any sale, charter (but not 
including a vessel which the Company may be operating 
under a bareboat charter and the charter is terminated) 
or any manner of transfer (except sales to foreign flag) 
of the Company's vessel: 


i, At least seventy-two (72) hours prior to the date 
of the effective transfer of the vessel, written notice 
must be given to the Organization by the Company. 


ii. The execution by the purchaser, charterer or 
transferee of the Organization's collective bargaining 
agreenent siiall be “e condition precedent to any sale, 
charter or transfer. 


iii. If the Cormany violates subsection 2(a) (ii) 

above, the Arbitrator may include as part of his award, 
loss of wages and contributions to the various Organization 
Plans. 


iv. A violation of subsection 2(a) (ii) above shall also 
permit the Organization to cancel the no-strike provisions 
of this Agreenent.” 7 


(4) Gn or about December 31, 1973 Seatrain Shipbuilding sold the 
T/T Brooklyn to Wilmington Trust Company (herein called Wilmington). 
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(j) Upon the purchase of the T/T Brooklyn, ‘Wilmington chartered 
such vessel, without crew, {bareboat charter), to the Cast River Steamship 
Corporation, (herein called East River) .mast River there=pon subcontracted 
the manning of the vessel with licensed officers and other personnel to 
Westchester Marine Shipping Company, (herein called testchester). 

(k) At all times material hercin, twestchester has employed 
licensed officers who are members of or reprsented by the Marine Engineers 
Beneficial Association, (herein called MBA), and at all tines material herein - 
has been a party to a collective bargaining agreement with 
representative of the licensed officers employed by tlestchester. 

(1) On or about September 5, 1974, General Electric Credit 


Corporation (herein called Gxcc) arranged to buy the T/T Williamsburg from 


Seatrain Shipbuilding. 


(m) GECC in turn, bareboat inicsiaasats the T/T Williamsburg to 
Kingsway Tankers, (herein called Kingsway). 

(n) Om or about April 17, 1974 '£1aP filed for arbitration against 
Seatcain, pursuant to the terns of its collective bargaining agreement with 
Seatrain, protesting the failure ‘to nan the T/T Brooklyn with licensed deck 
officers wno are members of or represented by fs?. 

(o) On or about September 15, 1974, "tis6P filed for arbitration 


against Seatrain, pursuant to the terms of its collective bargaining agreenent 


with Seatrain, protesting the failure to man the T/T tiilliamsburg with licensed 


: deck officers who are members of or represented by il(SP. 

(p) At all tines since April 18, 1974 ?f1sP has demanded and 
insisted that Seatrain refrain from selling or transferring ownership of the 
T/T Brooklyn and the T/T Williamsburg to any persons unless such persons enter 
into collective bargaining agreenents with [ttsP. 

(q) On or about April 22, 1974 Seatrain commenced an action 
against I716P in the Supreme Court of the State of New York seeking to stay 


the arbitration sought hy M4sP as described ahove in subparagraph (n). On 


April 23, 1974, that court granted a temporary restraining order against HMi{sP. 


(r) Subsequent to April 23, 1974, the law suit described above 


in subparagraph (q) was removed to the United States District Court, for the 


Southern District of ‘lew York, ina case entitled Seatrain Lines Inc. Vv. 


e4- 


EBA as the bargaining 


~F# 
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International Organization of Iasters, tlates and Pilots, AFL-CIO etc. 74 Civil 
1983, which case is currently pending before Judge Constance Baker Motley. That 
case was amended to also request a stay of arbitration regarding the grievance 
filed against Seatrain hy i11sP, concerning the sale or transfer of the T/T 
Williamsburg. 

(s) By the acts and conduct described above in subparagraphs 
(o) and (p), 4eP reaffirced the agreement with Seatrain described above in 
subparagraph (h) in violation of Section Sle) of the Act. 

6. It may fairly be anticipated that, unless enjoined, respondent 
will continue to seek to enfore and give effect to the contract clauses referred 
to in paragraph 5, subparagraph (h) above, or enter into a similar or like 
contract clause or agreement in violation of Section 8(e) of the Act. It is 
therefore essential, appropriate, just and proper, for the purpose of effectuating 
the policies of the Act, anc in accordance with the provisions of Section 10(1) 
thereof, that, pending final disposition of the matters involved herein pending 
before the Soard, i sasilidiita be enjoined and restrained from maintaining, enforcince 
giving effect to or otherwise entering into the contract clause referred to in 
paragraph 5, subparagraph (h) above, and from entering into any other similar 
contract clause or agreement. 

7. ilo previous application has been made for the relief sought 
herein. However, as a motion for preliminary injunction is pending before 
. Judge Constance Baker tiotley in 74 Civil 1933 involving the same parties and 
substantially similar issues, it is respectfully requested that the Order to 
Show Cause and Petition herein be referred to Judge liotky so as to avoid any 
possibility of an order issuing in this case which, if this petition be granted, 
would conflict with any order or disposition by Judge Motley in the matter nov 
pending before her. 

WHEREFORE, Petitioner prays: 

1. That the Court issue an order directing respondent to appear 


before this Court, at a time and place fized by the Court, and show cause, if 


any there be, why an injunction should not issue enjoining and restraining 


respondent , ‘its officers, representatives, agents, servants, employees, 
attorneys, and all members and persons acting in concert or participation with 
it, pending the final disposition of the matters involved herein pending he fore 


the Board, from: P 
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(a) tiain.waining, giving effect to or enforcing the collective 
bargaining agreement between Iz!6P and Scatrain effective for the term June 16, 1972 
through June 15, 1975, as reaffirmed by misP in April and Septenber 1974, insofar 
as the contract provides at Section V,2, thats 
Sales and Transfers 


a. With regard to any sale, charter (but not including 
a vessel waich the Company may be operating under a 
bareboat charter and the charter is t ‘nated) or any 
manner of transfer (except sales to fo. .gn flag) of the 
Company's vessel: 


i. At least seventy-tvo (72) hours prior co the date 
of the effective transfer of the vessel, written notice 
must be give [sic] to the Organization by the Company. 


ii. The execution by the purchaser, charterer or ~<af 
transferee of the Organization's collective bargaining 
agreement shall be a condition precedent to any sale, charter 
or transfer. ’ 


iii. If the Company violates suzsection 2(a) (ii) above, 
the Arbitrator may include as part of his award, loss of 
wages end contributions to the various Organization Plans. 

av. A violation of subsection 2(a) (ii) above shall also 
permit the Organization to cancel the no-strike provisions 
of this Agreement. 

(b) Entering into, raintaining, giving effect to, or enforcing 


any other contract or agreement, express or implied, whereby respondent “M&P, 


requires Seatrain or any other persons to cease or refrain or agree to cease 


or refrain from handling, using, selling, transrorting, or otherwise dealing in 
the products of any other employer, or from doing business with any other person. 
2. That upon the return of the said order to show cause, the Court 
issue an order enjoining and restraining respondent in the manner set forth above. 
3. That the Court grant such further and other relief aa may be just 
and proper. 


Dated at New York, ‘lew York this 2nd day of December 1974. 
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Sidney Danielson, Regional Director 
Region 2 
National Labor Rolations Board 


PETER G. WASH, General Counsel 

JML!I S. IRVING, Deputy General Counsel 
GERALD BRISSMAN, Associate General Counsel 
VINIFRED D. ifORIO, Regional Attorney 


MICHAEL S, LOUDON, Attorney _ National Labor Relations Board, Region 2 
26 Fuderal Plaza, Room 3614 
New York, N.¥. 10097, 264-0300 
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INSTRUCTIONS: File oA original and 3 copies of this charge and wn additional oy - aoe 
a” ‘ea. ry 
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the NLRB regivnal director for the region ia which the allege:2 unfair lator hate Filed 


oo NOT WRITE tr THIS SPACE 


practices occurred of is occurring, ft if “if 


CECI CH VAIS BROT 
a, same By Union si cpresentative to Coutact | c. hove No 
212 
International Organs sation ETS te ag 34 Marvin Schwartz, Esq jG91-2250 


d, Address (Street, city, State ead ZIP code) 


39 Broadway, New York, New York 10006 


€. The adove-named or snization(>) of its ageats hay Share) engaged in aad is fare) ergagiag in uofair labee practices withia 
the meaziag of section 6(H, subsection # - . of the Maticoal Labor Relations Act, and 


itt Suosretiors) 

these wafaie lsLor p-actices are ualair labor practices afiectina commerce withia the meaaiog of the Act. 
2. Basis of the Charge (de specific as to facts, names, addresses, plants involved, dates, places, ete.) 

Since in or about June 1972 and thereafter, the above-named 

labor organization, engaged in an industry affscting commerce, entered 
into a contract or agreement in writing with Hudson Waterways Corpora~ 
tion, a wholly owned subsidiary of the below-named employer, covering 
“dry cargo" vessels owned or operated by it “or any of its subsidiaries 
or affiliates" and containing, inter alia, a provision requiring the 
employer to cease or. refrain from doing business with any other person, 
to wit, selling, chartering or transferring a vessel unless the pur- 
chaser, charterer or transferee thereof agrees to execute the collec- 
tive bargaining agreement of the above-named labor organization as a 
condition precedent to any sale, charter or transfer. 


On or about December 31, 1973, Seatrain Shipbuilding Corp., a 
wholly owned subsidiary of the below-named employer, engaged exclu- 
sively in the business of constructing and selling ocean-going vessels, 
sold the newly constructed vessel T/T Brooklyn to independent unrelated 
purchasers. Thereafter, the T/T Brooklyn was manned by licensed deck 
officers employed by a coapany unrelated to the charging party and 
represented by a labor organization other than the above-named labor 
organization. Continued... sec Ridor, 2 ched 
3. Name ol Lauployer 

Seatrain Lines, Inc. 
Locations of Pleat lavolved (sweet, city, State aad ci? code) 


One Chase Manhattan Plaza, New York, New York 10005 
Type of Sutablistmeat (Factory, mise, *d0le- 6. Sdentily Principal Product of Service 7. he. of Gorkers 
sealer, etc.) Eup loyed 

Maritime Shipping Unknown 
Fall @ane of Panty Filiag Charge 

Karasik, Morse and 
Address of Party Filing Charge (otreet, city, Stete end ZIP code) 2124 tlo. 
500 Fifth Avenue, New York, New York 10036 239-7200 
it. DECLARATION 


I declare that | heave read the shove cherge aad tat the statements thereia are uve to the best of my knowledge and belief. 
Surrey, Kaxasik,—lorse and Seham 
By PIV AEB OL hae th Attorneys 


(Signature LEE ERS erpciece gating ebarge) (Tithe oF office, il any) 


Addrees 500 Sth Ave., NY. NY 10036 (2.12)239-7200 October 1, 1974 
hab _ (Telephone aunber) (Date) 


* 
VILLFULLY FALSE STATEMENTS ON THIS CHANGE CAN DE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE Jo, 
SZCTICN 1901) ‘ 
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RIDER_TO 
GAIUST U.TERUALTONAL ORGANIZATION 


Of MASTERS, MATHS & PILOTS 


Dated October 1, 1974 


On or about April 17, 1974, the above-named labor 
organization sought to give efiect to, maintain and enfoxca 
the illegal provisions of its collective bargaining agreeo- 
mont, as aforesaid, by Gemanding arbitration concerning the 
failure of the below-named employer to man the 7/T Brooklyn 
with licensed deck officers represented by the above-named 
labor organization. 


On or about September 19, 1974, the above-named labor 
organization again sought to give effect to, maintain and 
circa the illegal provisions of its collective bargaining 

ement, as aforesaid, by demanding arbitration concern ting 
2 “failure of the below-named employer to secure the manning 
1¢ T/T Williamsburgh, a vessel presently nearing co.aple- 


£ construction by Seatrain Shipbuilding Corp., with 
cd deck officers represented by the above-named labor 
tion and seeking such manning. 


=} 
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By these an ; ue above-named labor orga~ 
ation has vio ection &(a > the Act by entering 
isto a contract or POment Waereby the bolow-named employer 
2S COapelled to cease « cis business with any other person and 
et ied selling or ansferring its vessels only to 
xrtain persons, as aforesaid, and by enforcing the illegal 
paneer in arbitration | d judicial proceedings. 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


SIDNEY DANIELSON, R gional Director, 
Region 2 of the National Labor Relations 
Board, for and on behalf of the NATIONAL 
LABOR RELATIONS BOARD, ANSWER 
Petitioner, 74 Civ. 5254 
v. 


INTERNATIONAL ORGANIZATION OF MASTERS, 
MATES AND PILOTS, AFL-CIO, 


Respondent. 


International Organization of Masters, Mates and 
Pilots, AFL-CIO (herein "“Organization"), respondent, as and 
for its answer to the petition of the abcve-named petitioner, 
dated December 2, 1974, by said respondent's attorneys, 
Waldman & Waldman, sets forth and alleges as follows: 

1. Denies knowledge or information sufficient to 
form a belief with respect to each and every allegation set 
forth in Paragraph 1 of said petition except admits that the 
petitioner is the Regional Director of the Se:ond Region of 
the National Labor Relations Board, an agency of the United 
States Government. 

2. Denies knowledge or information sufficient to 


form a belief with respect to each and every allegation set 


forth in Paragraphs numbered 2 and 4 of said petition. 


3. Denies knowledge or information sufficient to 
form a belief with respect to each and every allegation set 
forth in Paragraph 3 of said petition, except admits that 
Seatrain Lines, Inc. (herein "Seatrain") on or about October 
1, 1974 filed a charge, a purported copy of which is designa- 


ted by the petitioner as Exhibit 1 and attached to the said 


petition. Respondent Organization denies said charge. 

4. Denies each and every allegation set forth in 
Paragraph 5 of said petition. 

5. Denies each and every allegation set forth in 
Paragraph 5(a) of said petition, except admits thet respondert 
Organization is divided into five Divisions, only one of 
which, the Offshore Division, is involved herein, and said 
Offshore Division is an organization in which superivisors 
only, but no employees, participate and which exists for the 
purpose, in whole or in part, of dealing with employers con- 
cerning grievances, labo: disputes, wages and Salaries, rates 
of pay, hours of employment, or conditions of work of such 
supervisors, 

6. Denies each and ev: llegation set forth in 
Paragraph S(b) of said petition, except admits that the 
Organization maintains its principal office at No. 39 Broad- 
way, New York, New York. 

7. Denies knowledge or information sufficent to 
form a belief with respect to each and every allegation of 
Paragraph 5(c) of said petition, except admits upon informa- 
tion and belief that Seatrain is a foreign corporation, with 
an office located at No. 1 Chase Manhattan Plaza, New York, 
New York, and that Seatrain owns and operates ocean-going 
vessels which are engaged in the transportation of goods and 


commodities in interstate and foreign commerce. 


8. Denies upon information and belief each and every 


allegation set forth in Paragraph 5(d) of said petition except 
admits upon information and belief that Seatrain Shipbuilding i 
Corp. (herein “Seatrain Shipbuilding") is a wholly owned 
subsidiary corporation of Seatrain. 


9. Denies knowledge or information sufficient to 
form a belief with respect to each and every allegation 
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set forthin Paragraph 5(e) of said petition. 

10. Denies each and every allegation set forth in 
Paragraph 5(f) of said petition, except admits that Seatrain 
hus employed various suvervisors, on its United States flag 
ocean-going vessels, including licensed deck officers, who 
are members of the Offshore Division of the Organization, and 
said Offshore Division bargains with Seatrain on behalf of 


said licensed deck officers and Seatrain has for Many years 


recognized the Organization's Offshore Division and its 


predecessor subdivisions as the sole bargaining representative 


of all of Seatrain's supervisors who are licensed deck offi- 
cers. 

ll. Denies each and every allegation set forth in 
Paragraphs 5(g) and S(h) of said petition, except admits that ' 
Seatrain has negotiated and made with the Offshore Division, 
but in the Organization's name, agreements covering the 
supervisory licensed deck offi¢ers of Seatrain, its subsidi- 
aries or affiliates, and that the most recent such agreement 
is effective for the period June 16, 1972 to June 15, 1975, 
and admits further that the substantive matter quoted in 
Paragraph 5(h) of the petition is extracted from the text of 
said 1972-75 agreement. 

12. Denies knowledge or information sufficient to 
form a belief with respect to each and every allegation set 
forth in Paragraphs 5(i), 5(j) and 5(k), except admits upon 
information and belief that in or about December, 1973, Sea- 
trai) ‘hipbuilding purportedly transferred title of the T/T 
Brooklyn to Wilmington Trust Company. 

13. Denies knowledge or information sufficient to 
form a belief with respect to each and every allegation set 


forth in Paragraphs 5(l1) and 5(m) of said petition, except 


«Z~ 


admits upon inrormation and belief that on or about September 
5, 1974, Seatrain Shipbuilding arranged to transfer title 
of the T/T Williamsburg to General Electric Credit Corpo- 
ration. 

14. Denies each and every allegation set forth in 
Paragraph 5(n) of said petition, except admits that, on or 


about April 17, 1974, the Organization demanded arbitration 


’ ! 
with Seatrain, pursuant to the terms of the Offshore Division's ° 


collective bargaining agreement by and between the Organiz- 
ation and Seatrain, by reason of Seatrain's breach and viola- 
tion of that agreement with respect to the T/T Brooklyn. . 

15. Denies each and every allegation set forth in 
Paragraph 5(o) of said petition, except adaits that on or 
about September 18, 1974, the Organization demanded arbitra- 
tion with Seatrain, pursuant to the terms of the Offshore 
Division's collective bargaining agreement by and between the 
Organization and Seatrain, by reason of Seatrain's breach 
and violation of that agreement with respect to the T/T 
Williamsburg. 

16. Denies each and every allegation set forth in 
Paragraph 5(p) of said petition, except admits that the 
Offshore Division of the Organization has sought to litigate 
its rights, causes of actions, and claims against Seatrain, 
by reason of Seatrain's breach and violation of said Offshore. 
Division's collective agreement with the Organization and in 
accordance with and pursuant to law. 

17. Denies each and every allegation set forth in 
Paragraphs 5(q) and S(r) of said petition, except admits that 
on or about April 22, 1974, Seatrain commenced a proceeding .. 


agéinst the Organization in the New York County Supreme Court 


to stay the arbitration demanded by the Organization, and 
that on April 23, 1974, Seatrain obtained a temporary re- 
straining order with respect to such arbitration, that there- 
after said proceeding was removed to the United States 
District Court for the Southern District of New York, said 
case is currently pending in the Southern District of New 


York (74 Civ. 1983), and admits further that said case was 


' 
' 


amended by Seatrain to request a stay of arbitration con- ' 
cerning the demand filed by the Organization against Seatrain,, 
by reason of Seatrain's further breach and violation of the 
Offshore Division collective. bargaining agreement arising 
out of the transfer of title to the T/T Williamsburg. 
18. Denies each and every allegation set forth in 
Paragraphs 5(s), 6 and 7 of said petition. 
ri RST DEFENSE 
19. The petition herein fails to state a claim 
upon which relief can be granted. 
SECOND DEFENSE 
20. This Court lacks jurisdiction of the subject 
Matter to this petition. 
THIRD DEFENSE 
21. Respondent Organization is not a "labor organiza-. 
tion" within the meaning of sections 2(5) and 8(e) of the 
National Labor Relations Act, as amended (herein the "“Act"). 
.22. By reason of the foregoing, petitioner had 
no reasonable cause to believe that the charge herein was 
true and that a complaint should issue. 
FOURTH DEFENSE 


‘ | 
23. Respondent Organization repeats each and every | 


allegation hereinabove set forth in Paragraph 21 as if fully 


set forth herein. 


24. Organization is divided into five Divisions, 
one such Division eethen the Offshore Division. The‘ member- 
Ship of said Offshore Division consists solely of licensed 
deck officers, Masters (i.e., ships' captains) and Mates. 


25. Said licensed deck officers, constituting the 


entire membership of the Offshore Division of the Organization, 


are "supervisors" within the meaning of section 2(11) of the |! 
Act. 

26. For many years the Offshore Division, and its 
predecessor autonomous offshore locals of Organization, nego- : 
tiated and made, and the Offshore Division's membership alone , 
ratified, collective bargaining agreements with Seatrain 
covering Seatrain's ocean-going licensed deck officers, all of 
whom were and are supervisors within the meaning of the Act, 
as aforesaid. The most recent such Seatrain agreement, so 
negotiated, ratified and made by the Offshore Division, but 
written in the name of the Organization, is for the period 
June 16, 1972 through June 15, 1975 (herein the "1972-75 
agreement"). 

27. By reason of the foregoing, Organization and 
its Offshore Division did not ane do not act as labor 
organizations within the meaning of Section 8(e) of the Act, 
in entering into Or carrying out the said agreements with 
Seatrain. 

28. By reason of the foregoing, petitioner had 
no reasonable cause to believe that the charge herein was 
true and that a complaint should issue. 

FIFTH DEFENSE 
29. Respondent Organization repeats each and every 


allegation hereinabove set forth in Paragraphs 21, 24, 
25, 26, and 27, as if fully set forth herein, 
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30. Said 1972-75 agreement between the Organization 


and Seatrain provides, among other things, for a grievance 


and arbitration machinery, in Section XXXVI. A copy of the 
text of said Section XXXVI is set forth in Exhibit "A," 
dined herein and made part hereof. 

31. On or inks April 17, 1%74, the Organization 
demanded arbitration pursuant to the grievanc= and arbitra- 
tion provision, Exhibit "A," against Seatrain with respect 
to a claim of breach and violation by Seatrain of maid agree-' 
ment. The provisions thereof claimed to be violated by Sea- 
train are set forth in Section V of said 1972-75 agreement, 
so much of the text of which Section V as is here relevant, m4 
is set forth in Exhibit "B," annexed hereto and made part 
hereof. 

32. The Organization's said demand for arbitration _ ° 
against Seatrain arose out of the transfer of title by Sea- 
train's wholly owned subsidiary, Seatrain Shipbuilding, of ’ 7 
the vessel T/T Brooklyn, contrary to, and without compliance : 
on the part of Seatrain or its subsidiaries with, Section V of 
the agreement, Exhibit "B." Thereafter, and on or about 
September 18, 1974, the Organization demanded a similar arbi- 
tration against Seatrain with resp*st to another vessel, the 
T/T Williamsburg.. ; 

33. The arbitration machinery established by the 
agreement, Exhibit "A," was established by Organization and 
Seatrain, pursuant to national labor policy encouraging the 
establishment of final and binding voluntary arbitration 


procedures for the expeditious resolution of industrial | 


relations grievances by such adjustment procedure and method 


as may be agreed upon by the parties themselves. 


34. It is the policy of the National Labor Relations 
Board to refrain from exercising jurisdiction with respect 
to conduct which is a contract violation, even if such 
conduct could also arguably be an unfair labor practice, 
when the parties involved have voluntarily established final i 
and binding grievance and arbitration machinery. 

35. The grievance and arbitration machinery herein 
(Exhbit "A") is a final and binding dispute settlement 
machinery, voluntarily established by the parties by contract, 
and is consistent with and in compliance with national labor 
policy; and the invocation of such machinery by the Organiza- 
tion is in accord with national labor policy and the policy 
of the National Labor Relations Board. 

36. By reason of the foregoing, petitioner had no 
reasonable cause to believe that the Board would exercise 
jurisdiction of the charge herein, that the charge herein 
was true and that a complaint should issue. : 

$ LXTH DEFENSE 

37. Respondent Organization repeats each and every 
allegation set forth above in Paragraphs 21, 25, 26, 

27, 30, 31, 32, 33, 34, and 35 as if fully set forth’ herein. 

38. Section V of the 1972-75 agreement with Seatrain 
(Exhibit "B") contains no obligation on the part of Seatrain 
to cease or refrain from handling, using, selling, transport- 
ing, or otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other person. ‘ 

39. In demanding arbitration, as aforesaid, neither . 
Organization nor its Offshore Division seeks to require Sea- |! 


train to cease or refrain —— handling, using, selling, 


transporting,:or otherwise dealing in any of the products 
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of any other employer, or to cease doing business with any 
other person. 

40. The two isolated sales of the T/T Brooklyn 
and the T/T Williamsburg, by Seatrain Shipbuilding, a 
wholly owned subsidiary of Seatrain, did not constitute 
"doing business" and neither the contract (Exhibit "B") 
nor the demands for arbitration eenak ituted an attempt to 
compel Seatrain's subsidiary, Seatrain Shipbuilding, “to 
cease dong business" within the meaning of Section 8(e) 
of the Act. : 

41. By reason of the foregoing petitioner had no 
reasonable cause to believe that the charge herein was true 
and that a complaint should issue. 

WHEREFORE, respondent respectfully prays that the 


petition herein be dismissed. 


Dated December 6, 1974 
‘ Respectfully submitted, 


WALDMAN & WALDMAN 


Faye pa ae 
wihistie Masher 
A Member of the Firm 


Attorneys for Respondent 
501 Fifth Avenue 

New York, N. Y. 10017 
Tel.: MO. 1-1230 


EXHIBIT “A" 


SECTION XXXVI. GRIEVANCE PROCEDURE AND 
ARBITRATION 


a. There shall be no strikes, lochouts or ste pages 
of work during the period of this Agreement, 5 wided 
however, that the foregoing provisions shall aot be applic- 
able if the Company becomes delinquznt in Pension, Wel- 
fare, Vacation, or any other MM&P Plan or Conumittee 
payments, allotments, or earned wages. 

All disputes relating to the interpretation or per- 
formance of this Agreement which may arise between the 


partes to this Agreement shall de detersmrcd by a Licensed * 


Personnel Board consisting of two persons appointed by 
the Organization and two persons appointed by the Com- 
pany. The parties shall submit any such dispute for decision 
by the Board and they agree to be bound by the decision 
of a majority thereof. Tne Board shall agree to such rules 
of procedure as it may deem necessary. 

In the event no settlement is reached by the 
Board, the issue may be referred to the Arbitrator by either 
party for arbitration. The cost of the arbitration shall be 
borne equally by the Organization and the Company in- 
volved. 

Unless some other place is mutually agreed upon, 
the board shall meet in New York (San Francisco in the case 
of PMA companies) promptly upon the written notice from 
either the Organization or the Company. 

The Organization and the Company may appoint 
alternates to act in place of the regular merabevs of the 
Board. 

b. John Gentry, Esq. shall serve as Arbitrator pnd 
David Feller, Esq. shall serve as Alternate Arbitrator. 

The parties agree that all questions as to whether 
a dispute is arbitrable shall be submitted to and decided by 
the Arbitrator; provided. however, the Arbitrator shall be 
without authority to amend the terms of the collective bar- 
gaining agreement. The parties agree that all questions con- 
cerning the interpretation of an award made by the Arbi- 
trator shall be re-submitted to the Arbitrator for a decision. 

¢. Pursuant to (a) and (b) above: 

The Arbitrator will serve as Chairman of any 
mecting of the Licensed Personnel Board without vote. If 
said Board resolves any grievance, either by a majority 
vote or by mutual agreement, said grievance shall be deemed 
settled, and the decision shail be final and binding. 

d. In the absence of such final disposition by the 
Licensed Personnel Board, the Arbitrator will then have 
jurisdiction of the case to render a decision as Arbitrator. 
Ether party may request a further opportunity to present 
additional evidence tor the purpose of the arbitration pro- 
ceeding. In the absence of any such request or if the Arbi- 
trator should deny such request, he will proceed to issue an 
award without the need of any further hearings. 

e. A fixed date in each calendar month shall be 
designated tor the meeting of the Licensed Personnel Board 
with respect to any grievances that each party may have. 
The Company and the Union agree that in order to prop- 
erly have a grievance submitted to the Licensed Personnel 
Board at its regular monthly meeting, at least five (5) days’ 
Notice, in writing, must be given to the other party, setting 
forth the nature of the grievance and the relief requested, 
unless such time limutation is waived. If there are to grieve 
ances to be presented af any designated monthly meeting, 
the Arbitrator will be given twenty-four (24) hours’ notice 
by the parties prior to the date of such meeting and said 
meeting will be cancelled, 

f. Ether party may, in addition to such fixed meete 
ings. have the right, by telegraphic notice to the other party 
and to the Arbitrator. to request a convening of the Licensed 
Personnel Board to consider a grievance the nature of which 
requires immediate diyposition. In such event the Board 
shall meet ay expeditiously as possible but in no event later 
than twenty-four (24) hours after receipt of suid notice. 
In such case the award of the Licensed Personnel Board - 
and, where a deadlock of the Licensed Personnel Board 


. 


i 
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occurs, the Arbitrator, if requested by the aggrieved party, 
shall issue his decision forthwith and in no event later than 
five (8) hours after the conciusion of the hearing. In addi- 
tion, the aggrieved pasty may agiee to waive this time limita- 
tion with respect to all or part of the reliel requesied 

The award of the Arbitrator shall be in writing 
and may be issued with or without an opinion. If any party 
desires an opinion, one shall be issued, but tts issuance shall 
not delay compliance with and enforcement of the award. 

g- The tailure of any party to attend an arbitration 
hearing as scheduled by the Arbitrator shall not delay said 
arbitration and the Arbitratus is authorizy) to proceed to 
tuke evidence and to issue an award as though such party 
were present. 

h. it is the desire and purpose of the parties that 
all grievances, available for Licensed Personne! Board of 
Arbitration, be disposed of as promptly and expeditiously 
as possible. 


* Subsequent to the negotiation of the Agreement, John Gentry 
declined to serve as arbitrator, and the parties agreed that 
Mitchell M. Shipman, Esq. should serve in his stead as arbitra- 
tor. ’ 
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in EXHIKIT 


SECTION V. VESSELS OUND AY THT AGRREMENT, 
1. Coverade_of Agreement 


a. Vessel Coverage. This aqreerent covers the Licensed Deck Officers 
‘employed on oceerjoing U.5.-flag vessels, owned, operated or harchoat chartered 

(both at present or at any tire during the life of this Aqrecnont) by t..e Company 

or any of its subsidiaries or affiliates (whether so at present or at any tire during 


the life of this Agreement) as an owner, agent, operator or bareboat charterer. 


b. Subsidiary and Affiliate. The term “subsidiary or “affiliate” 
shall be deemed to include any business entity whether corporate, partnership, trust, 
individual, or otherwise, which is effectively controlled by or effectively controls 
the Company cither directly or indirectly. ° ‘ 

o 

c. Requirement of Subsidiary of Affiliate to Execute the Collective 
Baraaining Aqrectent. The Organization nay in its discretion at any time require 
that any such subsidiary or affiliate exccute this Agreement and a refusal to do so 
will give the Orcanication the right, upon a ten (10) day weitten notice to the Com=- 
pany, to cancel this Agreement. Tne faiiure of the Organization to request a sub- 
sidiary or affiliate to sign this Agreerent shall not in any way affect the obligation 
of the Company herein that this Agreement does cover and include all the Licensed 
Deck Officers on all the vessels descr‘bed above whether o:med or operated by the 
Company or any of its subsidiaries or affiliates. 


, a. Acency. It is agreed that a Corpeny operating a vessel as an 
Agent shall give written notice to the Organization of its status ¢G an Agent and 
shall be liable for the period that the vessel is under its eperation including the 
completion of any pending voyage for wages, vacation, benuces and all daily contribu- 
tions to the MSP Plans required under this Agreement. The Company is obligated to 
give written notice to the Organization of any termination of its Agzncy. Failure 

to do so will keep the Agent bound to the foregoing obligation until such notice is 
received by the Organization. If the Organization objects, in writing, to its ac~ 


. .ceptance of the principal for financial reasons, the Company, if it determines there- 


after to continu? as Agent, undertakes all of the obligations of the principal under 
the contract. 


ce. Tanker Vessels. In the event the Company acquires a tanker vessel, 
such vessel will be covered under an Agreement similar to that between the Organiza- 
tion and Compinies whose maritime collective bargaining agreements with other Unions 
correspond most closely. 


2. Sales-:and Transfers 


a. With reqard to any sale, charter (but not including a vessel which the 
Company may be operating under a bareboat charter and the charter is terminated) or * 
, . any manner of transfer (except sales to foreiqn flag) of the Company's vessel: ; 


: 4. At least seventy-two (72) hours prior to the date of the effece- 
— transfer of the vessel,’ written notice must be given to the Organization by the 
pany. : 


fs . 
on te 


"44." The execution by the purchaser, charterer or transferee of the 
Organization's collective bargaining agreement shall he a condition precedent to any 
sale, charter or transfer. , di i 


Milas = i Att. 'I£€ the Company violates subsection 2ta) (id) above, the Arbitra- 
tor ma include as part of his award, loss of wages and contributions to the various 
. Organization Plans. . pS cd FIC NG 
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a : iv.: A violation of shies 2¢a) (14) above shall also ‘permit 
Mi Omfinization to cancel the no-strike provisions of this Aqrcement. r Dy 


b. Sales to Avoid Payment of Severance Monies. The Com 

Payment of Sever: . pany agrees that 
4t will not-use the device of a sale to another U.S.-flag Company to circumvent the 
payment of soverance monies due under this Agreement. 
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PETER G. NASK, General Counsel 
By: Michael S. London 

National Labor Relations Board 
26 Federal Plaza . 
New York, New York 10007 


Attorneys for Petitioner 


SURREY, KARASIK, MORSE & SEHAM 
By: Martin C. Seham 

500 Fifth Avenue 

New York, New York 10036 


Attorneys for Seatrain Lines, Inc. 
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WALDMAN & WALDMAN 

Martin Markson, Of Counsel 
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NLRB to be in violation of Section 8(e) and the NLRB's 
‘Grdeie was enforced by the Court of Appeals. At oral 
argument, respondent attempted to penener this case 
and’ raised’ other issues in an effort to persuade the court . 
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AFL-CIO, supra, a Sisilar contention was rejected. There, 
men had already manned the ships prior to the vessels’ 
conveyance to a company with other union affiliation and a 
similar clause was rejected by the court as an invalid work 
preservation clause. A fortiori, where, as in the instant |“ 
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For the reasons noted above, petitioner's motion 


Submit order on three 


,days' notice. 


. Dated: New York, New York 


December 11, 1974 


CONSTANCE BAKER MOTLEY -: 
U. Ss. D. J. a 


yout® 
ye Wie Dee ht Sartre ee 


- 


FOOTNOTE 


EE 


Section 8(e) makes it an unfair 
labor practice for a union and an + ¢ 
employer 
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"...to enter into any contract 

or agreement, express or implied, os at 
whereby such employer ceases or Oa 
refrains or agrees to cease or PHM BEN 
refrain from handling, using, seliind,, 
transporting or otherwise dealing? fees 
in any of the products of any other. 5; 
employer, or to cease doing business," 
with any other person. . - .‘ 
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UITID STATES DISTNICT COURT 
FOR THR SOUTIIAN DISTRICT OF NEW YORK 
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SIDNEY DANIELSON, Regional Director, 
Region 2 of the National Lsbor 
Relations Boar, for an on behalf of 
the NATIONAL LABOR RELATIONS BOARD, 
Petitioner 
Vv. 74 Civil 5254 


INTERNATIONAL OPGANIZATION OF 
MASTEDS, MATES AND PILOTS, AFL-CIO 


Respondent 
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ONDER GRANTING TEMPORARY INJUNCTION 

This cause came on to be heard upon the verified petition of Sidney 
Danielson, Regional Director of Region 2, of the National Labor Relations 
Board, for and on behalf of said Board, for a temporary injunction pursuant to 
Section 10(1) of the National Labor xelations Act, as amended, pending the 
final dasposition of the aktbors involved pending before said Board, and upon 
the issuance of an order to show cause why injunctive relief should not be 
granted as prayed in said petition. The Court, upon considesation of the 
pleadings, evidence, briefs, argument of counsel, ani tho .utire record in the 
case, has made and fi'2d ita Findiags of Fact and Conclusicns of tw, finding 
and concluding that there is recsoncdle cause to believe that respondent has 
engaged in acts and conduct in violation’of Section B(e) of said Act, affecting 
correrce within the meaning of Section 2(6) and (7) of said Act, end that such 
acts and conduct will likely be repeated or continued unless enjoined. 

tow, therefore, upon the entire record, it is 

ORDERED, ADJUDGZD AND DECREED that manpPRtERe., its wfficers, rep- 


resentatives, agents, servants, employees, attorneys, and all members and 


persons acting in concert or participation with it or chem pending the final 


disposition of the matters involved herein pending before the Board, be and 


they hereby are, enjoined and restrained from: 


3la 


(a) Sceking arbitration or in any other manner maintaining, giving 
effect to,or enforcing the colluctive bargaining agreement between The Inter- 
national Organization of Masters, Mates and Pilote, AFL-CIO and Seatrain Lines, 
Inc. effective for the tera June 16, 1972 through June 15, 1975, insofar as the 
contract provides at Section V(2) that: 

* Sales and Transfers 
a. With regacd to any sale, charter (but not including - 
a vessel which the Company may be operating under a 
bareboat charter and the charter is terminated) or any 
manner of transfer (except sales to foreign flag) of the 
Company's vessel: 
1. At least seventy-two (72) hours prior, to the date 
of the effective transfer of the vessel, written notice 
must be given [sic] to the Organization by the Company. 
4i. The execution by the purchaser, charterer or 
transferee of the Organization's collective bargaining 
agreement shall be a condition precedent to any sale, 
charter or transfer. 
iif. If the Company violates subsection 2(a)(1i) above, 
the Arbitrator may include as part of his award, loss of 
wages and contributions to the various Organization Plans. 
iv. A violation of subsection 2(a)(ii) avove shali elso 
perzit the Organization to cancel the no-strike provisions 
of this Agreement. 

(b) Entering into, maintaining, giving effect to, or enforcing 
any other contract or agreement, express or implied, whereby the aforesaid 
Intemational Organization of tasters, Mates and Pii ste -eenires Seatrain or 
any other person to c2ace or refrain or agree to cease or refrair from handling, 


using, selling, transporting, or otherwise dealing in the products of any 


other employer, or from doing business with any other person. 


Dated at New York, New York 


this day of December 1974 
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LONDON : etitioner is ready. 
MARKSON: Your Uonor, respondent has an 
anplication to make. 
THE COURT? : ALL right. 
If vecr Honor please, xresvondent 
adjournment until the return date. We are 


hig adjournment for several rearons. 


SIUTIMOAK OISTHICT COUNT AF PCRTERE 4.5, COURT HO se 


Nemher one, we think that there ought to be an 
oprortyunity on our part to brief the various ques- 
to present the case to your Honor in the best light 

possible fer the assistance of the Court anc for the doing 


if you »~lease, to both the petitioner and the 


think that coming into court tt after 
sn@ doing so on the last afternoon of the 
icul2zrly oncrous kine of thina, and very 
of neovle to he able te 


your HNoner mav have the 


“f to you factually and 


It seens to xn your Honor, that w2 would 


have several days of hearing in thi: se, with a fairly 


laree evidentiary hearing that will be required, with 
voluminous testimony. ane lots of cvidence, documentary 
eviderce, some of it auite difficult. 
THR COURT: Well, maybe IT misunderstood the 
nt IT have read the papers, and it seems to me 
shit che anestion is vhether a particular pertion of 
your contra 


.04 with the -- whot is the name of the company -- 


with the Ssatrain Company, violates the National Labor 


Rela*iansc 


SOUTHERN OISTEICT COURT PFEPORTENRS, US. COURTHOUSE 
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Is there something elre involved here? 

MR. MARKSON: I thirk there are a host of 
othe comnrnies thet are involved as to whether or not 
taere ought to be an iniunction. 


THe COURT: -arcon me? YT didn't hear the last 


MR.MARYSON: As to whether or there ought 
ininnction issvet. Section 8{e) is a very 
kind : j ; : it is tailored to 
THE COURT: The anestion he: s whether that 
cnlar nmrovision-- do you h: “Se x written out 


Sis case? S) aic, the -- issue in this case, 


is whether Section : nt, which 


THE COURT: s is Sectio : * the Nattonal 


Relations Act. 


MR. “MARKSON: And that in turn, your Honor, 


host of other questions, including whether or 
for example, the Marterns, Mates & Pilots is a labor 
orge:ization, because Section &(e) is only pointed at the 
issue of whether or not at contracts that are made 
» omplovers and Labor orqanizctions, and it would 


veion's nositiena, and we exrect to atduce the 


PAUT EAN DISTHICT COURT AV PONTETS, LG, COURTHOUSE 


re sme 5 
anprenriate testimeny to that cffect that Section 8(e)-- 
that the Masters, Matcs i is is not a labor 
oranrnivation in the sense tha j : in Section 8 (e) 
and within the meaning of the Act. 

This depends upon besic fundamental evidentiary 
vrerentation that would take, vour Honor, a period of time 
toa dev-lon. 

1, for examnle, have net had opportunity to see 
a sircle witness because they have been out of town. The 
officials of the union have not been here. I will be 


“a gee them and therefore within the next week I 


espertunity to, fer example, | just on that 


COURT: You mean that cuestion has not been 
as to whether vou are -~ 
“R, MARKSON: It can't possibly be »1ssed on 
because we are dealiva with that question in a context of 
this charae in this case in this proceeding. Whatever 
ave been passed on in any other case, in any other 
ics not applicable here. 
"it COURT: Well, if you are making a motion to 
hearing, it is Cenicd. I don't think that 
it vould reauire a load lenethy hearing from mv review of 


these paners, and yeu may precead. 
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6 
EPSTRIN: If your Honer pleas2, may I proceed 
for a momnenc? 
THE COUN: Yes. 
MR. EPSTEIN: “my name is Burton Epstein. 
for the Internation al Organization, Masters, 
Pilots, and I am appearing here with respect to 


the other mritter which I vencdorstand is also before your 


that is, vhe r sc L misunder- 


THE COURT: tes, the other matter is here, too, 
scems to me that if the Regional Director succeeds 
application, that wowlst be moot. 

Ll qather you are representing the International 
Organization of Masters, ! 7 Pilots. What was 
vour name acain, sir? 

MR. MARKSON: My name is Martin Mzrkson, ‘your 
loner. 
COURT: You represent? 
MARKSON: The Masters, Mates & Pilots in the 
19 (1) proces:ting broudqht by the Poard. 
THN COURT: And von represent the same union in 
the action brought by Seatrain? 


f. EPSTEIN: Yes, your Honor. 


TIM COURT: The Regional Director may proceed. 


SOUTHERN DISTHICT COURT ROPORTENS 2.4 COURTHOUSE 


HNess-direct 


ven TIE TAT o 
‘* ‘ as 


ra : Whea we diseucsed this matter 
reauestina the adjeurnment hefore we appeared before 


foror, tre Reafonal Di.ector indicated he would have no 


to such an adjourrment, and as Mr. Markson has 


NApPeErsS were served Tucsdav. in Washington. 


I was in Washington or Wednesday. We had understood 


thet che matter was coing te be - of course, it 


joct to veur Horer’s 


3 caecisicn as to whether the 


= + 
a bu - Cie 


~ 


cson indicates, i is a substan- 


evidoatiary hearing mattor where many cloments are 


bea hrovght before ths Court, < o feel that 


‘2 our case 


have our witnecses 
The evestiar of <= 
TRE COURT: I have tole vou that if 


RPetionzl Pircstor succeeds, vour c3ce is rock. 
would act Ive envthins to ce. 


ult the Reciornal Pirector procecd, nlease? 


LONDON: Yes, your Honor. 


would like to e2l! - first witness, Mr. 


J HE S &, called as a 


the National "abor Yeletions Roard, having 
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Necs-direet 
been firnt duly sworn, testified as follows: 
DIRECT UXAMIVUATION 
BY MR. LONDON: 
Would vou tell the Court, Mr. Ness, what your 


COURT: What is your neme, sir, before you 


RT. 
MR. 


Lchael London. 
THY 
() Mr, Ross, would vou tell the Court what your 
position is with Seatrain Lines, Incorporated? 
Vice President and Treasurec. 


(@) In a senerai sense, Mr. Hess, could you outline 


Treasurer for Ea2atrain 
t would be settinz up the pillings and over-' 
seeing the collection of bills and making payment of the 
various bills of the corporation, and overseeing some of 
their investments. 
And how long have vor been with the company, sir? 
“ell, that would hav> to qo into reerganization 


590 On. 


f w2s with this particular firm siree about 1954. 


‘ad foal rain Lines, I believe it was in 1965. 
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‘ 
your primary duties to the Court as Vice President and 


Hess-direct 
WHE Ci What is vour name, sir? 
THE t NES Ness. 


THE COURT: Mr. Hess, we vould not like to have 


to strain to heve to hear you. Will you please speak up 


so the reporter can hear you and the lawyers at that hack 
table can hear you, and you don't have to reneat everything 


qo alonq. It is strain. I am sitting right here, 


straining to hear vou. 


Now please speak up. 


How long have you heen treasurer of Seatrain? 
since 1965. 
ow lord have you been vice president? 
A ince 196 _ since last year . 
1) Will you tell the Court where the Seatrain Lines, 
Incorporated is located? 


A It has executive offices at One Chase Manhattan 


Where are they incorporated? 
They are incorporated in the State of Delaware. 


And wnat vere your revenues during the last fiscal 
A I believe in excess of $150 million. 
Q Could you please tell the Court, Mr. Hess, ina 


functional sensa, the structure of Seatrain Linas? 
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M2 smc Pess-direct 
Seatrain Lines, you could more or less 
look at 3 3 C Luis :! One of the divisions would 
he container division, which would operate the carriage 
of containerized caren aon the : Lt Lz i the Carib- 
bean and out in the Pacific. 

Another of the divisions would be the chartering 
and tramp operation. That would be basically the oper- 
ation of 

Now, those shops world either be in the tanker 


trade or you would have in the grain trade to Russia and 


The re } the shipbuilding di- 


Now, there are various companies involved in the 
to simnlify, that is the way 
basically the three divisions. 
vld vou cive the Court a general picture of 


what vour corporate structure is 


parent company -- let me ask you this question -- about 


how many affiliates ond/or subsidiaries comprise Seatrain 


Lines, 
A [T would judce approximately 25 to 20) companies. 
.) And in a structural corporate sense, did you 


giva ue a breakdown of their Seatrain Lines, Inc. structure 


COUTHEAN MISTHICT COUGT 8 CATE OS U5, COURTHOUSE 


Hess-direct ; ll 
Well, as I say, if you would want me to let the 
componies fall in there functionally, it would be much 
Simmolor and rore simrlified for everyone, because if you 
.t ceorrorate-wise, qoine throuch the corporate lines, 
22 Crosses back and forth. 


is much simpler to look at it in a fundamental 


a functional senso and in the best way for the 
Court to tcke a look at your cperations. 
A You have Seatrain Lines at the top, naturally, 


Seatrain Lines Container Division. 


That 
antity, more or less it fell that way. 
Now, within that particular division, you would 
have the company such as Seatrain International, Ocean 
Ecuipment Corporation, and Seatrain Lines California, Sea- 


train Lines c£ Puerto Rico; the various conpanies that 


would } sicaully doing nothing but operating in the 


aceumslation and the shippinc of containerized cargo. 


Now, in the chartering, in the tramp area, you 

“would have, say, Manhattan Tanker Corporation, Hudson 
Weterwavs Corporation, who are shipowners and ship oper- 
tronseLestern Shipping Corporation, which is the 


cr 


owner Of a tonker, and Alhatroses Tankers, which is another 


“OUTHE AN DIGTEICT COUNT PF POATERSE (1.6, COURTHOUSE 


rasmq Hess-direct 


one which has a tanker, and various other subsidiaries. 


Mainly, that area would he concerned with chartering, 


onerating, and so on, of ships. 
Now, the other division, which we would have as 
e shinbuilding division, where you have Seatrain Ship- 


g Corvoraticn, and mors in that area, we have other 


Hess, what 
Lines, Inc. and Seatrain Lines 
A Seatrain Shipbuilding Corporation is a wholly 
owned cubsidiary of Seatrain 


fe) 


and functions of the various 


Q What is the function of Seatrain Shipbuilding, 
tIncornorated? 

A It is to build and sell ships. 

1) Do vou recall, Mr. 2ss, when Seatrain Shipbuild- 
ing, that is, beaan onerations? 


A I think it is approximately 1968, 1969, somewhere 


in there. 
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ea ema iless-direct 13 
QO And where is the shipbuilding located? 
\ The old site of the Brooklyn Navy Yard. 
9 And @c veu knew how many vessels have heen con- 


Structed and sold as of this date? 


“\ One. 

(a) And what is the name of that ship, sir? 

A The SiS. ‘Brookivn,. 

f, Are there any other shins that are uncer construc- 


ion at this time, co you: know? 


A Ves. There are three others. 
0 Would you tell the Court their names? 
A The Willicmsbura, Stuyvesant, and Bar Ridge. 


And at the present time, what is the status of 


the Williansburg? 


Ps Well, she is practically completed. 
9 Has the Williamsburg heen sold as of this date? 
A No, but there is a letter of commitmert for the 


sale of the vessel. 


{} And do you know what the anticipated completion 


date is of the Williansburg? 


A I weuld say somewhere around December 20th. 
2) And does Shinkhuilding in the future contemnlate 


the ennstruckion of any other vessels? 


A VOL 


COUT UE CLERC IAT COURT AE PONTE. (SCOUT HOUSE 
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Hess-direct 

9 Directina your attention to the construction 
of the Brooklyn, for what particular purvose was it ori- 
qinally constructad? 

A For use in the oil trace. 

9 Subsecuent to its construction or some time during 
its construction, was the Brooklyn ever sold? 

A Yes. 

you tall the Court, to your :nowledge, the 

trensaction about the sale of the Brooklyn? 
1, the Brooklyn was sold to -- 


MP. MARKSON: If your Nonor please, I am going 


docurents from which the conclusions as to what the 
transactions are can he drawn. 

The fact that it was sold, I assume that the 
initicl transaction is one in which this centleman par- 


ticinated. From that point on, I think we are dealirg 


with cocuments that have to be vroduced in court from 


which conclusions caanot be drawn by the witness. 
MR. LOMDON: Your Monor, certainly as vice presi- 
dent in charge of financial matters and as “reasurer, he 
ee 


would ‘now ahout the sale of the shin to whatever cornora- 


tiers wore invelved cad T think he veuld be in a perfect 
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MO omy HNess-direct 
situation t eble to dive us that information. 
He has already testified, your 
Nonor, to the sale by Seatrain Shipbuilding. 
is nowAmoing into other transactions regarding 

that ahve and I think there we have to de1l with funda- 
mental documents. 

THE COURT: You mean the sale beyond that? Is 
that what he is being askec about? 


MR. LONDON: No, I asked him about the initial 


MR. MARKSON: he ink the question should 


By tha reporter, 1 t) is asking beyond that. 
' 


THE COURT: ALl right. Would you read the question, 


(Question read.) 


THE COURT: ‘hat is from his company to some- 


MR. LONDON: 
HE COURT: Overruled. 

Fg The Brooklyn was sold to General Electric Credit 
Corporation, who in turn cimr-chartered it to American -- 
barehoat chartered it to Trst iver Steanshin Corporation, 
who in-- 


“T.. MARKSON: Your lonor, the witness is going 


“OUTHE RN OISS' ICT COURT f° PORTER’ ' $. COUATH WE 
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HNoss-cirect 
Cirectly into this area involving other corporations 
as to which there is no testimony that he hes any relation- 
shin and I think that your Honor sheuld insist that the 
Labor Poard produce the documents on which this witness 
in drawine conclusions as te time charter, bareboat charter 
and co on. 

THE COCRT: Wh j he besi this witness' 
knowledge? 

‘MR. ZOLMAN: May I be heard on this? TI am 
counsel for Seatrain Lires. 

As you might anticipat a transaction that 
invaleras $79 nilLlion, $72 million in anothey case, the 
transection, the single transaction involving both the 
trnasfer of title and the ultimate disposition of the 
vesse! was in fact a single transaction. 

THE COURT: All right. Overruled. 

You may proceed. 

Would you please finish arswering that question? 

MR. MARKSON: If vour Henor please, I think the 
avestion was what knowledge does this witness have. 

COURT: We just heard it from this lawyer 


representing Seatrain. 


MR. MARKSON: That is what the Seatrain lawyer 


syas, but the witness mav not have been there. I have 
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no idea who he was, T don't know what his testimony would 
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MR. MARKSOM: May we have the witness answer such 


avestions, your Honor? 

THM COURT: He told us what his canacity was. 

Ie that what you are asking for? 

MR, MARKSON: I em askine, your Henor, that on 
trancactions that involve other corporations than those 
in which “ir. tless haocens to be an officer, that the only 


idence ag to those transactions has to be in the terms 
Pt 67 
of the dcocurents involving.all the witnesses from the 
different corvorations. 
THE COURT: Overruled. Proceed, please. 
MR. “AARKSON: May TI have a standing objection? 
mits COURT: Yes, you may. 
Proceed. 

A Well, the tonker Brooklyn was sold oy Ssatrain 
Shiphrilé@ine Corporation to General Electric Credit 
Corporation, who in turn barechoated the vessel to Fast 
River Steamship Corporation. 

0 Will vou explain to the Court briefly what a 
is? 


hbareheat charter 


ba OEPEIOT COUNT PT POF TERS U.S. TOUR ate 


it by virtue of his capacity 


Hese-direct 18 
Wel't, a hareboat charter is where vou-- I don't 
want to use technical terms-- where you actually rent the 
yensol as 2 chell, the vessel in itself. 
it would be up to the kharekoat charterer to 
crew the shin, to furnish stores, to arrange for the feed- 
ing ard main*aining that ship throvghout and then return 
to the owner at the end of the period of the 
charter in th. seme condition he got it from the charterer 
with the exeeption of fair wear and tear. 
would vou tell the Court whom the Williamsburg, 
purchaser of the Williamsburg is? 
ic Credit Cerporation. 
MR.MARKSON: Now, vour Wonor, I think I heard 
the witness testify that this vessel was sold by Seatrain 
Shishuilding to General Electric Credit Corporati 
if my recollecticnis correct, that is what his testimony 
was, and if chat is so, then his testimony is at variance 
with the pleading, and I nove the testimony be struck 
entirely. 
Paraaqraph 3(i) alleqes the sale to some other 


corporation. 


I renew my objection. 


THE COURT: Wnat do you say to that, Mr.London? 


tr. london: I'A like to amend our Paracraph (i): 
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rier SMF Hess-direet : 19 
that it was sold to eC and that Wilmingtcn Trust Company 


acted as agent for GECC. 


MAR. MARKSON: That is the statement of the 


THE : He is making a motion te amend the 
pleadings to 

MR. MARKSON: I ehject to the amendment of the 
pleacing at this moment in view of the evidence on the 
hoaring that it invelved one comnany and now there is tes- 
timony that it involves another comneny. 

THE COURT: Axe you making an objection? 

MR.MARKSON: I object, your Honor. 

SHE COURS: 

Mr. Mess, turning to the sale of the Brooklyn, 

are vou aware from your own exnecrience wacther 

GECC had an agent acting on their 

a Yes, Wilrinston Trust Company would accept the 
delivery as trustee for Generil Electric. 

Q Staying on the sbuject of the sale of the 
Brooltivn, do you know from your own knowledge, whether 
Bast River entereea into a manaqement agreement for the 
operstion of the Brooklyn with anothsor company? 

A Yes, I do. 


a) Woutda ven ex :lain to the Court whet that relation- 


bd 


taganeegrt oe ,avrnr renrens «4 Cowes 


Hees-cirect 


the closina document of the 

tranciaection and it was a manaqement. agreerent with -- it 
was ° manacdement agreenent with Anndep. 

Q New, turning your attention, Mr. iless, to the 

the sale of the Williamsburd, would you 

tell the Court about that transaction? 

A Right now yeu have a commitment letter from 
General Flectric ané@ it should follow basically the sane’ 
procedure as the Prooklyn. 


12) eit the same General Flectric Credit Corpora- 


tion that we mentioned in the sale of the Prooklyn? 


Yes. 

19] In this particular case, in the sale of the 
Williamsbura, are you familiar with who the bareboat 
charterer is joing te ba? 

A I believe it will ba Kingsway Tanxers, Inc. 

MR. MARKSON: I move the answer be struck. It 
is just the witness’ belief. It is incompetent. 

TIE COURT: Yes, tell us what you know, only of 
your own knowledae. 

A Kinecway Tankors, Irc. 

9 To your knevledqe, concerrine the sale of the 


Rrook!iyn to GECC Corcoration, is Grec Corporation a 


Hess-direct/eross 


mo eme: i 
orm if 
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anubsidiary, a linte or in anv wav connected with 


Seatroin Lines, Incornorated? 


R. SEHAM: Your Honor, pursuant to Section 
T would like to ask a few aouestions representing 
charging party. 


TIF COURT: All richt. 


MR. SENAM: I woulé do it for the purpose of 


MARKSON. I @on't know if the charging party 


this ynroceedina, not that I 
s qualificsrtions an 
MR. SENAM: I a‘ a partv t 1 roceeding or 
at least I have a richt to arpear pursuanc to Section 
thas unon the filing of any such peti- 
tion, the Court shall czuse notice, et cetera, ot cetera, 
and concluding,the chargine vartv shall be civen an op- 
portunity to apnear by counsel, et cetera. 
THE COURT: All richt. 
CROSS<-TMAMINATION 
SMA: 
Ness, tvust one or two auestions. 
In the case of both the ships, the Brooklyn and 


the WV llidamshura, do vou know to when the ships have been 


ou THO ON OER ier cae 


maimy Viegs-cross 
time-chartered? 
™o American Yetrofina. 

(a) Perhans, bricflv, would vou explain the 
ence between a time charter ard a bareboat charter? 

PAN Well, in a time charter, where soreone is time- 
charterine a vessel, as oonesed to bareboat chartering a 
vessel, when veu are time-chartering @ vessel in, the 
owner of the vessel :ould furnish the crew, furnish the’ 
food and maintenance, and so on, th: vessel. And -- just 
a minute-- as far as maintaining the vessel, as far as any 
of the damages which he would do, on a bareboat, it is a 
fair wear and tear. Cn a time charter, does not come 
under the fair wear and tear basis. 

Then the time charterer, as such, would furnish 
the fuel. ‘Besicatly, if I could talx technically, a time 
charterer, you charter the vessel out with a crew, with 


fully insured, ard you wovld main - the owner 


would maintain the vessel, and’ the charterer would jut 


be responsible, the time charterer would just be respon- 
sible for any damage which be had done. 

Now, the tims charterer,on the other siae of the 
noin, he would fix the ships or obtein the cargo for the 
saips wherever in the world te could. 


. 


Now, it would be at his exponse to pay for all 
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fee ede evpenses, and anything pertain- 
toe-the cirado on that shin. 
9 Vautda you Geseribe the transaction involving the 
the Inokivn? 
Can you tell us whether prior to the commencement 
of the constcuction of the Brooklyn, there had been anv 
eerenwoont er arrancwrant to sell that vessel to anyone? 


No, there hos been no agreement to sell the ves- 


9 And, finally, one composite question: You have 
mentioned a number ef corporate entities in your testi- 
to wit, Wiimingten Trust. Guec, Kingsway, Rast 
end Annfier. 

Now, with respect tn a - those cornorations, 
are thay in any manner an aftiliat subsidiary or in any 
other way corporateiy related to Seatrain Lines or any of 
its affiliates? 

A No. 

MR. SENAM: That's 211. 

Thani: you. 
CROSS-EXAMINATION 


RY MR. MARKSONs 


9 Mr. Hess, I think in response to tie last ques- 


tion by Mr. Scham, you said there wire no arranaements 
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made fer the sale of the Brooklyn prior to the commence- 
ment of construction, is that correct, sir? 

A That is correct. 
Q And when did construction 


I believe i Be ¢ 1969. Somewhere in that 


And it was 


Yos. 
So it took ahout four years, approximately, to 
constryvct? 
A Yes. 


Ane the firm thate-- withdraw that. 


The corporation that did the constructing was 


: 
| 


Shipbuildina? 


Yes. 


Aro you an officer of Seatrain Ship2uilding? 
Yes. 

ry 
Did Seatrain Shinbuilding own the ship at any 


I don't understand the question. 
All richt. 
They reached a time when Seatrain Shipbuilding 


entercd irto arrangerents for the scele of the Brooklyn, 
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that correct, 
Yes. 
When were those arrancements made? 
I don't follow the cuestion. 
ane COURT: When it went into contract to sell 


the host, is that what you are getting at? 


ll, there was a contract entered into in, Say, 


om 


approximately 1970 -~ 1968, somewhere in that area, where 


Shipping Corporation, to construct the vessel 


in effect, Lanqfitt sold that construction 
neral Electric Credit Corporation. 


Tt is now your testimony that Lancfitt Corporation, 


nm 


which is also a wholly owned subsidiary of Scatrain -- is 


Lanafitt Shirnving Corporation entered 
into a2 contract to construct a ship which was later called 
the Brooklyn? 

: 

9 And the constructing agent, so to sneak, was a 
co-subsidiary of Seatrain, Seatrain Shipbuilding Corpora- 
tion, in that your testimony? 

Y¥os. 
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a And that the contract was then made by Langfitt 
to sell its ownershin, the ship, to an outside third 
varty, Wilmington Trust Company? 
No, 2 didn’t say that. 


that your testimony? 


QO cia hye SUN} you tell us what hap- 
- pened. 

A Phe coatract between Seatrain Shinbuilding and 
Lanafitt Shipping Corporation was sold to General Electric 


Credit Corporatio 


When you say the contract, you mean the ship- 

contract? Is that what you mean? 

Tle shipbuilding contract was sold by Langfitt 
. 


Shinping Corporation to General Electric Credit Corp. 


1] Do you know who was the record owner of the 


Brooklva, the initial record owner of the Brooklyn, at 
sas keeec Administration? 
A I don't understand the question. 
2) Is there a record maintained at the Maritime 
Administration as to the ownershin of ships? 


bf 
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The ownership of a completed vessel, the Brooklyn? 
Yes. 


Would show as Wilminaten Trust Commany as agent 


al Electric Credit Corp. 


And prior to Wilrington Trust Company as agent, 


bo listed? 
stey 


rhere would 


subsidized construction? 


‘e"’ sidized," we mean subsidized hy the United 
States Governmen..' 
A Yes. 
9) Is that through the Maritime Administration? 
A Yes . 
@) sa do you know whether or not ** was Langfitt 
Shinping Corporation that made application fer subsidy *<w 


the construction of the ship? 


THE COURT: What.is the relevance of that to this 


Well, if vour Honor please, we have 
a rather complox situation where we have a whole group of 
companies, 15, 29, 25, IT don't know how manv there are, that 
all deol with the central, or fall under the central name 


of Seatrrin Lines, and they do verieus things, ineludina 
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buildine shins. 
It is our contention that the sinale isolated 
vessel] by Seatroin, using that in its broed- 
est sens: ‘ the word, is not doing business within the 
Meanine of Section 8(e) of the National Labor Relations 
Act. Are that there being "no doina business," there 
inferentially, as you step cown from that, can be no 
interferences by a rection on the rart of this union in 
inhibition which is the-- the nro- 
seription, I should sav, of Section 8 (ce) is a proscrip- 
tion th.t falls upen thos? activities which interfere 
with “he @oina of business, and I want to find out from 


this witness what the chain of title is of this vessel, 


and I intoné to ask the same questions with respect to 


the Williemsburch, so that ve can see thst it is all within 
the corporate structure and thet the sale outside of the 
corporate structure was not something that "72s part of 
the business operaticon, bu’: was something thet happened 
for other reasons aliogether. 
TNE COURT: I was diretine my attention 
your attention to the avostion which you asked as 
whether it wes subsidize 
MR. EPSTEIN: Mav I reply? 


Ts; COURT: No, you may not. 
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MARKSON: irh of the cuestions have to do 
that cornorations have made certain repre- 
the Maritime Administration in the course 
ication for subsidies, and I wanted to take-- 
testimony from this witness with respect to these 
applications is towhat the intentio: was on the vart of 
Seatrain in the initial nev-ind when they built the ship, 
that this was not beine built for an Outside transaction. 

MR. LONDON: Your Honor, if I may be heard. 

For one, the doing business concept has already 
been answered in the National Maritime Union of America-- 
Commerce Tankers Cornoraticn, 196 National Lczbor Relations 
Beard, page 11, which was enforced 486 Fed. 2nd, vage 907. 

THE COURT: What is the answer? What is the 
answer? 

MR. LONDON: They said it is engaced in doing 
business within the reaning of Section 8\e) of the Act. 


THE COURT: What is? 


MR. LONDON: The building and sate of ships. 


No. 2, your Honor, we have had testimony already 
thar Shipbuilding is subsidiary and affiliate which is 
exclusively engaced in the constructing and selling of ships 
That is their purnose. 


MR. SEUAM: Your Honor, I can further help and 
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provide some stipuletions which will at least on our 
port, if thev re acceptable tothe Roard counsel, as to 
what sete of the facts are here, but a qreat number of 
the facts that cre being elicited now are facts which 
are amply set out in the affidavits and the pleadings in 


the other joint case. 


all, with rospect to the ultimate dis- 


pesition ef the shin and the Maritime applications as is 
demonstrated in the applications already before the Court-- 
MR. EPSTEIN: If your Honor please, may 
interrupt. Seham to understand how it is that Mr. Seham 
is hai 
nart of the statute 
which pormits h.m to participate i he case. 
MR. EPSTEIN: It seems the examination is now 
by Mr. Markson of the witness at this point. I am counsel 
to the Internzrtional Organization of Masters, Mates & 
Pilots. I was in Washinston on Tuesday and Wednescay. 
I had sought some opportunit, to assist Mr. Markson on 
uestions, since I think I have perhaps more time 
matter, and T might be of further assistance to 
to elicit some of the testimony and perhaps pro- 
vide some of the answers as to why this line of testimony 


is being inqnired into. 


‘ 
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THE COURT: Woll, the only thing I am qetting at 
is, £ can't have you interrupting Mr. Seham when he is 


talking. Mr. Seham is talking. You are getting up and 


wanting to talk. Now, if you want to cross-examine this 


‘itness, you can ask for that. I can't have four lawyers 
butting into each other here. The reporter can't get it 
for one thing. 
Now, what were you saying? 
Your Honor, my comments are de- 
siqned to abbreviate this hearing. 
In the pleacinas and affidavits submitted to 
, We went into the 
transacticns that he is now trying to get at. 
And we admitted end would admit throuch his tes- 
timony and as counsel for the company I do, that in the 
original applications to MARAD, Maritime Administration, 


n those applications that Seacrain, 
through some of its other subsidiaries, intended to cper- 
ato the vessels themselves. 

Hess already testified, at that time there 
was no buyer for these vessels, so if no buyer was ob- 


tained, the obvious conclusion was that Seatrain, through 


nq subsidiaries, had to ororate the vessels 
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In point of fact, what hapnened, as the vessels 
went through construction, a buyer was found, and we sub- 
mit that it was an independent buyer, and we sold those 
vessels. 
Now, those are the facts and those facts stand 
adnitted in our stinulaticn. 


THE COURT: There is a stirulaticn in the other 


“RR, SEHAM: In our affidavit in the other case. 


THE COURT: A stipulation,that means signed by 


I withdraw that. I meant affidavit. 
I misspoke. But we are willing, at least as spokesman 
for the company, are willine to stipulate these facts. 
Reyend thet, the argument that building ané selling ships, 
whoen’wo have four unter construction, one sold, one sub- 
ject toa torer of commitment, with literally hundreds of 
milisions of dollars tcirg spent and acquired, is not 


” 


doing business, I suggest, is a frivolous position, and 


if the questions. are cirected to that end, T think it is 


for purposes of delay. 


THD COURT: Yas, I think so. That is a frivolous 


suggestion. 


Now, what I am going to suggest -- 
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MR. MARKSON: Mav I be heard a moment on that, 


| . your Honor, because I do not like to be told in court 


by oprosing counsel, or av2si opposing counsel, that I 
i 
8) + am makina frivolous cuestions. 
j 
6 |i THR COURT: That has already been ruled on in 
mt 
' the case that they cited. 
| 
8 s ‘ 
| MR. MARKSON: It has not. The Second Circuit, 
9 | your Honor, in National Labor Relations Board v. the NMU 
i 
| 
10 I decided last October, October 1973, very specifically 
| 
i 
if said that i was not deciding the cvestion of whether a 
2 | , ; : , 
12 | Single sale of a shin wes or was not doing business. 
if 
13 |: I quote from I think it is Judge Foinberg’s 
m I opinion. 
\ 
15 | He says: "It may be” -- I beg yovr pardon. I 
\\ 
6 | withdraw that. 
7 || 
| "It may at least be doubted whether an isolated 
"i 
18 sale of a capital item suck as a shin comes ‘within the 


19 lanquage." Ead of avuste. The language being, to 
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raading from 486 F.2nd. 


Anji it is going to he our contention that this 


| 
21 | 907, 2% page 911. 
= | 


corporation Seatrain looked at in its entircty, with its 


! 
2A | scores of shins, can very well afford, what appears to us, 


| 
25 


the luxury of having its own in-house shipbuilding 
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corporation building ships fer itself, which is the very 
thine that this corporation said they were deing in making 
application to the Maritime Commissicn for subsidy. 
MR. SENAIN Your Wenor, in the cace that he is 
to the Peard ruled, first of all, the sale of 


re 


irst of all doing business. Secondly the sale 


in that scale was ; operatina company. 


In other worés, 2 shipping cemnpany could have one 
its vessels in commission to another company so there 
was an issue raised ec whether the business was shipping 

or shin-celling. 

In this . *. slear that we have the Brooklyn 

7 Yard, which is : an incic sometime thing. We 
are in the business of building and selling ships. And 
there is about a half a lion dollars that is involved 
in thet situation. 

So, T can't halp but rereat my suacestion that 
the argument is a frivolous one. 

MR.LONDON: Your Honor, the witness has already 
testified that the Williamsburgh already has a purchaser. 
It is the second ship. 

MR. MARKSON: Tt has a commitment, that's all. 

ert, COURT: All right, what we are qoing to do, 
gentlemen, is to recess until noon on Mondav, and in the 


> 
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Covrt reauires the partics to qet toqether 
and stinulate as many of these facts as can he to save the 
time ef draqsving it out of the witness. 
It seems to me that certain of these tacts are 
not in dispute. So when you come in at noon on Monday, 
briny in with vou a stipulation as to certain facts about 


commanv and its business. 


Tae | 


MR. SRAM: Your Honor, could I ask simnoly a dif- 


ferent starting time on that? I have a commitment on a col- 
lective barcaining acreement. If we could have an hour 
‘ 

or two, make it either one or two. 

THE COURT: All right, we will start at two o’cleck 
on Monday. 

MR. JAFFE: If it please vour Honor, my name 
is David Jaffe. I have an application for ovr firm to 
appear amicus for United Industrial Workers onlv in the 
Seatrain case. 

THE COURT: Well, I don't understanal what you 
mean by only in the Seatrain case. 

MR.JAFPE: Only in the case of Seatrain against 
Masters, Mates & Pilots, not in this 19 (1) proceading. 

TUN COURT: ‘Well, my oropesal to proceed 
here vith the 10 (1) ‘natter and it seems to me that if the 


NLRB should nvrevail, the questions raised in that other 
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¢ root, vould they not? 
JAFFE: Yes, they would, your Honor, to 
laree extent. 
Tin COURT: Lt would simplify matters if we con- 


centrate on this 10(1) action t this time. The others 


were notified to be here because they are involved, and 


is not settled with the NLRB, then we will proceed 


with the other. 

I gather there is a moticn in that Seatrain ac- 
tion for the union to compel arbitration, is that it? 

MR. EPSTEIN: That is correct, your Honor. 

'E COURT: That moti¢en would be moot in that 
is there also a motion fer preliminarv injunction 
plaintiff? 

MR. JAFFE: Yes, vovr Honor. 

THE COURT: The issues are the same here that 

trying with this 101} action essentially. 

MR. JAFFE: Not entirely. In my supporting 
brief I raise the question that there is no contract to 
arbitrate. 

MR. SEHAM: Of courte, your Honor, there are 
issues that qo beyond the issues in this case in the other 
case. However, in terms of the practical relief that is 


heing souchh, namaly, a halt cf the injunction or, on the 
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other hand, proceeding with the injunction, cisposition 

of tae issues before you and before the Board are criti- 
cal, so T would aqree with you that certainly if you grant 
the Beard's application, the »ther case would at least 

for the time keing be moot. 

MR. IPSTRIN: If your Honer please, the issues 
as to whether or not-- 

TRE COURT: I don't want to discuss the issues 
right now. W2 are qzing to continue on Monday. I am just 
looking at somethina. 

Al rieht,two o'elrck on Monday, gentlenen. 

The witness is excused until 2:00 o'clock on 
Monde, 

THE WITNESE: Thank you. 


(Adjourned to Decenher 9, 1974, at 2:90 p.m.) 
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(Proceedings resumed.) 


stipulation with res pect to any of the facts in this mat- 


ter? 

MR, LONDON: Yes, your lionor, we have. 

By way of xahiitedttedk of certain documents that 
all the parties weie able to stipulate, I think general 
counsel and petitioner would only have about another 
15 minutes of testimony, so that I can now introduce into 
evic nce thove docum sts that we stipulate’ ‘r 


THE COURT: All right. Let us proceed to do 


! 
(Appearances same as befcre with 
the exception of the absence of 
Davia Jaffe, Esq.) 
THE COURT: Gentlemen, were you able to reach an 
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sy, 
8 ee (ae 


MR. LONDON: I'd like to have this marked for 
identification as Petitioner's Exhibit l. 

(Petitioner's Exhibit 1 was marked for 

identification:) 

MR. LONDON: That is a copy of the dry cargo 
contract between MM&P and Seatrain Lines. 

(Petitioner's Exhibit 2 was marked for 

identification.) 

MR. LONDON: Petitioner's 2 is the same contract 
covering the tankers MM&P and Seatrain Lines. 

I'd like to mark this for identification as 
Petitioner's Exhibit No. 3, to wit, the April 17th demand 
-for arbitration. 

(Petitioner's Exhibit 3 was marked for 

identification.) 

THE COURT: You say petitioner's demand for 
arbitration? 

MR. LONDON: Yes, the demand by MM&P pursuant 
to the provisions of the collective bargaining agreement. 

As Petitioner's Exhibir 4, the September 18th 


demand for arbitration. 


THE COURT: By whom? 


MR LONDON: MM&P. 
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(Petitioner's Exhibit 
identification.) * 
LONDON: As Petitioner's Exhibit 5, the 

cation for mertgage insurance by Langfitt Corporation. 

(Petitioner's Exhibit 5 was marked for 

identification.) 

MR. LONDON: As Petitioner's Exhibit 6, the 
application of Tyler Tanker Corporation ‘for mortgage 
insurance and loan insurance. 

(Petitioner's Exhibit 6 was marked for 

identification.) 

THE COURT: Is there anything further? 


we just check for a minute. 


LONDON: At this point, your Honor, the 
parties agreed and stipulated, I would like to offer into 


evidence Petitioner's Exhibit Nos. 1 through 6. 


your Honor. 
THE COURT: All right. Let them be received. 

(Petitioner's Exhibits 1 through 6 were received 

evidence.) 


MR. LONDON: Your Honor, at this time I have an 


application that I be able to take out of order and have a 


| 
| 
' 
| 
| 
The respondent has no sree 
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direct examination of Mr. Overman, 
who is here on behalf of Westchester, because tomoxcow,he 
informed , he is coino to be out of the country on 
business. So I was hoping I couid take him out of order 
at his request and ave a very short direct examination 
and tnen have hin c x examination and take him 
if because he did inform me it would 
impossi>le for him to come here tomorrow. 
HE COURT: Is there any objecticn? 
MR. MARKSON: 


THE COURT: All 


. Hess stepped down.) 
COURT: We will te itness out of 
4 
called as a witness, being 
st duly : testified as fo.ioWws: 
DIRECT CXAMINATION ; 
BY MR. LONDON: 
Q Mr. Overman, what is your present occuaption? 
A I am president of Westchester Marine Shipping 


Company, Inc. 


a) In what business is Westchester Marine engaged? 


They provice crews for vessels, for steamships 
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Q In. a general sense can you describe what your 
as president of Westchester 
menorandum, a contract, if you 
will, with several companies and w we provide those 
companies with crews 
Are you familiar with the vessel known as the 


TT Brooklyn? 


Q what is the relationship, if any, between 
Brocklyn and your company, Westchester? 
with Anndep, for which 
supply the officers and crew for that vessel. 


ship with Anndep Shipping 


Corporation, that you just ref 


A The only r2lationship is the contzact that 
ve with them. 
Q In your cavacity of president of Nestchester 
know whether Westchester is party to ny collective 
acreements with any labor organization? 
Yes, 
0 Would you tell the Court and describe to the 
Court what those arrangements are and what those agreements 


are? 
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We have a collective bargaining agreement with the 


SIu, and the ARA. 


- 
~ 
h- 
ct 
> 
rt 


COURT: will to teil us what those 


You have 


The Marine Engineers Beneficial 


the Seamen's International and the 


Association, Union, 


Union. 


1) With relationship to the Marine Engineers 


19 Beneficial Association, would you teil the TCourt what kind 


employees are covered by said agreement? 


The deck and engine officers of the vessel. 


L Q Is there a collective bargaining agreement cover- 
e¢ licersed deck officers employed by the TT Brooklyn? 


15 A Yes, there is. 


16 fe) Wao were the partie’ co that agreement? 
14 A Westchester Marine and the Marine Engineers 


Beneficial 


19 9) Has Westchester, to your knowledge, evex had 


2 || eny collective bargaining acreement with the Masters, 


Pilots? 
é ; A No, they have not. 


What is the corporate relationship, 


Seatrain Lines and Westchester? 


ay A There is no relationship, corporate or otherwise, 
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betweon 


witness? 


CROSS 


EXAY 


argaining agreement with the MEBA 


A 


I don't 


Q 


to end? 


A 


for different 


on then. 


P 
v 


A 


and 


Westchester 
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and Seatrain. 


>, LONDON: I have no further guestions, your 


Any cross examination of this 


ad 
HR. 


MARKSON : Honor, a few 


INATION 


Overman, do you have your collective 
with you? 


Na 
NO 


Tae 


What is the date of that agreemen 


sorry, I can't give yeu t exact date. 


his point. 


Do you know when it starts or when it is supposed 


Not offhand, I con't. I have severa.of them 


unions and I don't remember the exact dates 


You only have three agreement, is thatcorrects 


Taat is correct. 


You don't remember to MUBA, what its starting 


as 


what its termination date is? 


No; I don’. 
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you know if it is an agreement with MEBA itself 


with MEBA District 2. 
s it your testimony then that every time you use 
the letters MEBA in your direct testimony and on cross~ 
examination, vou really meant District 2 


In the 


District 2 for the 


a collective bargain ng agreement 
with either District covering generally 
where you furnish officers, either 


engine room or 


Not a general agreement, no, sir. 
s 
What doyou have it, on a ship-by-snip basis? 


Yes, sir. It is on a company-by-company basis, 


What do you mean by that? 


Well, we represent several companies, which I 
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indicated, at the present time I believe there are three 
separate companies involved, and the contract has been 
for us representing those comnanies. 

In other words, you are the labor contractor? 


If you will, sir. 


three comp-nies? 


three compani 
vessel apiece? 
At least one vessel, yes, sir. 
Are there more than one? 


Sir, there are more than one with each 


company. 


Let me return to my question again. How many 
agreements doyou have, how many collective agreements do 
you have with either District 2 or MEBA concerning either 
deck or engine officers? 

we have cne agreement with 2 District. 

And that applies to which company? 


A To the -- it applies to Westchester Marine 


Shipping Company and its relation to the TT Brooklyn and the 


shipping coming out, the Williamsburg. 


Q Are those ships named as such in these collective 


agreements? 
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I an sorry, I don't remember whether they are 
specifically named or not. 


9) Did you negotiate these agreemer with District 


They were really not negotiated. id make all 


arrangements for them. [We k tandard tanker agree- | 
' 


! 
However, we dix Te j rom the standard tankex 


' 

} 

agreenent. 
| 


8) In eddition to this, of course, you have another :; 


A covering the engine room personnel? 
A No, sir, there is one agreement and it includes | 
ngine and deck officers. 
Q I think we misunderstood each other. In addition 
reement you have with District 2 do you have another 
agreement with MEBA covering your relationship with other 


companies and otherships, then the Brooklyn and the 


We contract with MEBA 


contract for engine room officers 


A No, that is for engine and deck officers. 


Williensburg? 


Q With who, sir, did you make your agreement to 


, 


furnish labor for the Brooklyn? With which other 
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sorry, I con't quite understand what you mean 


reohrase it. 


Did you make an agreement with any th -lrm whereby you 


undertook to provide labor for 
Yes, sir. Nith Anndep. 
Do you have that agreement with you? 
No, sir. 


What are you paid, on a cost 


It is on asis -- well, it is a costplus, 


idditional expenses 


e honest, I don't mow who Anndep is 
my agreement with Captain Leo Burger, 
and he signed the contract for Anndep and I signed it for 
ister Marine. I don't know their cocporate 
€ or relationship. 
Have you evar had any dealings with Anndep prior 
to this particular occasion? 


A No, Sir, none. 


Q When was this contract made? 
It was made some time, = believe, in 1974, 


early, or late 1973, but again, I don't remember the exact 
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is Anndep located? 


located in Lake Success, New York, 


Do you have an on-going relationship with them 


place you comrunicate to? 


you had any other relationship or dealings 


Captain Burc2r, do you know? 


is a steamship operator. 


he ovns vessels? 


operates vessels, he charters 


che shipping business 


Dry cargo or tanker or both? 


A Insofar as I know, he is in both, but I am not 


totally familiar with his operation. I am not sure that he 


has any dry cargo vessels at this point. 


9 Did you eve: hear of East River Steamship 
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corporation? 

A Yes, sir, I Save heard of it. 

Q what do you know about East River Steamship 
Corporation? 

A "Absolutely nothing. . 

Q licy have you heard about that corporation? 

A I just heard about it in conversation, but I have 
no idea.of the structure. I am not even sure really what 
East ies does. 

Q Have you any contractual relationship with East 
River Steamship Corporation? 

A No, sir, none whatsoever. 

Q Yow many employees do you have in connection with 
the TT Brooklyn? 

A Do I have? 

Q Yes. 


Through Westchester Marine, you are referring 


Yes. 
Well, we have the crew of the vessel. 


Q Wow many employees is that? 


A That is -- to be perfectly honest, I annot 


positiv:, but I believe there are 28 or 29 men on there, I am 


not sure of that, on that particular ship. 
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Does that include officers too? 
A yes, I knew what it is on the other ships. 
I don't recall what it is on that particular ship, the 
manning scale. 
Q 28 or 29, though? 
A I believe that is the manning scale on there. 
.@) Were there any employees with respect to the 
Williamsburg? | 
A We have just started employing the men for that. 
I have seen the bills on it. But I don't know exactly who is 
on board the ship at this point. 
fe) Is it a full complement at this point? 
A I don't believe so, but I am not sure. 
THE COURT: Excuse me. I don't understand the 
relevence of all this to anything I have to determine. 
Do you want to tell me what the relvance is, Mr. Markson? 
MR. MARKSON: I am not quite sure what your Hono 


means about all of this. Your Honor means about the 


questions about the managing of the vessel? 


THE COURT: Yes. I am getting lost here. What 
is the relevance of all this, the number of employees, 
etc.? ' 

MR. MARKSON: Well, there are allegations in the 


petition that Westchester employees certain employees 
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with respect to its vessel and the operatio of the vessels, 
and I want to find out from Mr. Overman how many employees 
there were on each of these two vessels. Paragra 5 on 
page 4. 

(Pause.) 

THE COURT: All right. 

You may proceed. 

MR. SEHAM: If your Honor please, I'd like to 
object to the line of questioning, because if you look at 
the allegations in the complzint or in the petition, the 
allegations are confined to the representation that there are 
in fact MEBA dicebiniuia officers on board these vessels, 
and I think as far as the relevance to this case, Mr. Overman 
has testified that that exists, the relevance of the 
numbers of other crafts or classes simply escapes me, and 
I think the testimony has already established that there is 


another collective bargaining agreement for the same 


group of people that are represented by Mr. Markson. _ That 


is the beginning and the end as far as factual presentation. 
BY THE COURT: 

Q How many are officers of the men you have provided 
to the TY Brooklyn? 

A 9 per vessel, your Honor. Counting the radio 
offices or the radio cperator? 
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MR. MARKSON: That is one person. 
THE WITNESS: One person. 
THE COURT: All right. 
You may proceed. 
BY MR. MARKSON: 
Q Is your relationship to furnish the personnel 
for the Williamsburg also with Anndep? 
A Yes, it is. 
Q And it is essentially the same basis that you 
described in your answer to prior questions with respect 
to the Brooklyn, is that correct? 


A Yes, sir. 


Q Is this in one contract that you have with Anndep 


with respect to the Williamsburg and Brooklyn or is it one 


contract? 

A Ore contract. 

Q Can you tell us whether or not that contract is 
terminable? 

A Yes, it is terminable. 

me On what basis is it terminable? 

A As best as I recall, it has a cancellation 


clause in it, cancellable by either party, and I believe 
the terms are 60 days, or upon notice of 60 days it is 


canccllable. 
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For any reason? 

MR. LONDON: Your Honor, I object to this line 
of questioning. I cdn't understand the relevance or 
materiality of this line of auestioning. 

THE COURT: What is the relevance? 

MR. MARKSON: The relevance, your Honor, is 


that we are dealing with a situatior where the respondent 


has a clause in its contract that deals with a broad subject 


of work preservation. In fact, one aspect of 

the permissibility of this kind of clause deals with the 
doctrine of work preservation, and I simply want to inquire 
of this witness, who is the man who furnishes the personnel 
for the two vessels that are involved as to whether or not hi 
collective agreement has any kind of a -- has any capacity 

to be terminated so that we may determine who and to 

what effect the work preservation clause in the Masters, Mate 
& Pilots agreement may affect these ships. 

THE COURT: Did you have something to say? 

MR. SEHAM: Your ilonor, I simply don't see tiene: 
the existence of the contract with the other union affects 
the work preservation argument that they may not have here, 
so long as that contract exists and there is no denial that 
it is a valid and ongoing contract, it seems to me that is th 


end of the issue. The only reason why this witness was 
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presented was to show that infact the transactions that we 
are talking about were consummated transactions going to 
unrelated companies to Seatrain Lines. I think that 
fact has been demonstrated by vee Mr. Markson is trying 
to show beyond the scope of the direct evidence, escapes 


me in terms of the case. 


THE COURT: Have you concluded? 


MR.MARKSON: Yes, I have no further questions 
of this witness. 
THE COURT: Any redirect? 
“MR. LONDON: No, your Honor. 
THE COURT: Thank you. 
You may come down. 
(Witness excused.) 
THE COURT: Mr. Hess, would you resume the 
stand, please? 
CHARLES J. HES S, resumed. 
CROSS EXAMINATION CONTINUED 
BY MR. MARKSON: 
Q Mr. Hess, how long have you been an officer of 
Seatrain? | 
A Seatrain Lines you are speaking of? 
19) Yes. 


Since 1965, ‘66. 
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Q How long, all told, have you been employed by 


the company? 

A Are you speaking of Seatrain Lines? I don't -~ 

Q Let me broaden it and ask you the question, how 
long have you been with Seatrain Lines and/or its sub- 
sidiaries or affiliates? 

A Since about 1954, 1955. 

Q How long have you mone an officer of eicher 
Seatrain Lines or any of its affiliates? 

A About 1954, 1955. 

Q And then an officer of the principal company 
since 1965 or '6, you said? 

A "65, '66. 

Q You have testified in your direct examination 
concerning the organization of Seatrain Lines into three 
principal divisions. One you described as a containership 
division, another a tramp ship division anc then ship- 
building as a third division, is that correct, sir? 

A Yes. 

Q Aside from the shipbuilding part of it, would you 
say that all of the retained activity of Seatrain Lines 
deals with the operation of shipping companies and the 
operation of ships? 


MR. SEHAM: I object to the form of the question. 
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I think the proper form would be to ask him what is done 
in the other divisor, what the functions and dyties of the 
other divisions are. 

i MR. MARKSON: On cross examinaticn, your 
Honor, I think I em provided the leeway of posing the questio 
in a leading fashion. 

THE COURT: Yes, proceed. Would you repeat the 

question, please. 

Q Will you describe, Mr. Hess, the activity of all 
the companies other than the shipbuilding company, that is, 
engaged in the business of shipping goods by sea? 

A Certain parts of it, yes. I am not trying to 
be facetious or that, but that is a broad question. 


You have the container division, there are some places where 


you ship :* overland by truck, and like that. 


Q Isn't each of the related companies and Seatrain, 
the subsidiary companies, aside from the shipbuilding 
company, a shipping company? 

A I would say shipping or related -- 

Q Related to shipping? 

A Yes. 

Q And they own many vessels, don't they, 
ccmpanies? 


A 
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Q In .'¢ container division, about how many vessels 
would you say are owned? 

A One. 

Q And how many vessels are operated, sir, in the 
container division? 

A About 10. 

Q In the tramp ship division, about how many vessles 
do you own? 

A Say approximately 7 now. 

(@] Hcw many other vessels are operating in the tramp 
ship division? 

A Approximately ten. 

Q Would it be correct to say, sir, that with re- 
spect to every one of these 8 vessels owned but 20 vessels 
operated, the deck officers are governed by collective 
bargaining agreements with the Masters, Mates & Pilots? 


MR. SEHAM: I object to that question. He was 


not tendered for thator for an expert on the collective 


bargaining agreement. 
THE COURT: If he knows. 
AD All of the American Flag vessels, yes. 
Q Of the 8 ships owned by Seatrain and the 20 oper- 
ated, are they all American Flag vessels? 


A No. 
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Q Can you tell us how many of those vessels which 
you own are American Flag vessels? 

A Approximately 7. ; 

Q And of the 20 vessels that you operate, how many 
of those are American Flag vessels? 

A Three -- four, excuse me -- just a moment, now. 
Seven are chartered American Flag. 

Q Ratherthan 4, you mean? 

A Yes. 

Q 7 owned and 7 operated -- 

A No, I said 7 chartered. 

Q When you say chartered, you mean you are oper- 
ating for someone else? 

A No, they are bareboat charter. We are operating 
for our own account. 

Q Mr. Hess, I show you Petitioner's Exhibit 5 and 
I ask you whether or not the original which was dated 
May 19, 1969, contained your signature? That one 
doesn't have any signatures at all. 


A Yes it did. 


Q And likewise, I show you Petitioner's Exhibit 6, 


it has twpages dated June 16, 1972 and I 1sk you whether 
or not the originals had your signature on them. 


A They did. 
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Q The purpose of Exhibit 5 was to obtain mortgage 
insurance from or under the provisions of Title 11 of the 
Merchant Marine Act of 1936 as amended to aid the constructi 
and financing of a 225 ,000 ton tanker to be used in domesti 
and/or foreign oil trades, is that correct, sir? 

A That is correct, yes. 

Q And the purpose of the application, Exhibit 6, 
looking at the face of it again, under “purpose” was exactly ; 
the same, wasn't it, sir? 

A I don't recall. If you will read paragraph 24. 

Q Isn't correct to say that the purpose of the 
application, Exhibit 6, was to aid in the construction and 
financing of a 225,000 ton tanker to be used in the foreign 
commerce of the United States in the carriage of petroleum. |: 

A Yhat is correct, sir. 

Q Mr. Hess, I refer you to Petitioner's Exhibit 5, 
the application of Langfitt Shipping Corporation, and I refer 
you to the top of page 5 where there is a description of the 
applicant, Langfitt, in these terms “While the applicant 


is a relatively new corporation its parent company, 


engaged in the oil and grain trade on a worldwide basis 
in the container field between New York and Puerto Rico and 


in the carriage of military cargo between the U.S. West 
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and the Far East." 

I ask you, sir, is that a fair and accurate 
statement of the facts at this time? 

MR.LONDON: Your Honor, at this time I'd like 
to object to this line of questioning. We have most of 
this in evidence, and the document speaks for itself. 

THE COURT: What do you say to that? 

MR. SEHAM: May I add, your Honor, we will 
stipulate to the accuracy of the facts in the application as | 
of the date the application‘was filed. 

MR. MARKSON: I will accept counsel's word 
that all of the facts stated in the stipulation, both Exhibit! 
5 and Exhibit 6, are accurate. 

THE COURT: All right. Let us proceed. 

MR. MARKSON: Do you stipulate, Mr. Seeham? 


MR. SEHAM: I think as of the time they were 


MR. LONDON: These documents were never in my 


that they reflect the corporations as of that time. 


Q Mr. Hess, I refer you now to Petitioner's Exhibit 


' 
| 
control. I stipulate based on counsel's representation | 


5, the paragraph denominated D appearing on page 8. Where 
there is a statement which begins with the words “Applicant 


proposes to have its related company, jiudson Waterways 
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Corporation as operating agents of the vessel, and 
then goes on. 

That is the end of the portion I am going to 
read to you. what that the intent of Langfitt Shipping 

at the time it filed the applies in 1969? 

MR.SEHAM: Again I object, your Honor, simply 
for the sake of time because we did in fact stipulate as 
to the accuracy with respect to the representation and that 
represents that one as of the date of filing. 


THE COURT: Yes, I don't see the purpose of 


this. They concede that whatever that says, it is accurate 


as of the time. 

MR.MARKSON : He signed the document, your 
Honor. He is a corporate officer. 

THE COURT: Yes, he is bound by it. I don't see 
the purpose of it 

MR. MARKSON: It is bound up in the next few 
questions. In fact, I will ask him the next question. 

MR. SEHAM: We just want to move on, your Honor. 

MR. MARKSON: I will assume that the stipulation 
would have been the answer of the witness. 

THE COURT: The stipulation would have been the 
answer of the witness? 


MR. MARKSON: The statement made by Mr. Seham, 
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THE COURT: That this was correct at the time, is! 
thit what you are getting at? | 
MR. MARKSON: Yes. 
Q Is that a fair reflection of the company @ that | 
time, in 1969? 
THE COURT: You are asking him if what is stated | 
in the document is a fair reflection? 
MR. MARKSON: That is correct. | 
THE COURT: Isn't the document signed by the | 
company? i 
MR.MARKSON: The document is signed by the | 
company, with Mr. Hess and its secretary treasurer. } 
THE COURT: That should be the end of it, | 
shouldn't it? 
MR,MARKSON: I datt know if it is or isn't. | 
MR. SEHAM: It is all right with me if Mr. Hess | 
answers. | 
THE COURT: All right. I 
A I would say on the basis of this document you ! 
ace submitting an application, it is primarily a formal- 
ity. You have to name in the application forms, you have to 
i 
name an operating agent. As a formality to get the financing, 


either arranged for the vessel and the wherewithal to 


build it, you would make certain things. But as business 
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considerations come later on it would be subject to change. 
Q In 1969 was it the intention of Seatrain to 
have the vessel to be constructed by Langfitt, or for 
Langfitt Shipping Corporation, as to which Exhibit 5 
applies, have this vessel operated by a related company, 
Hudson Waterways Corporation? 

A If we had operated for our own account. 

Q Wasn't it your intention in 1969 to operate for 
your own account? 

A Yes. 

Q That is what you told the Maritime Administration 
is that correct? 

A Yes. 

Q And when you told that to the Maritime Admin- 


| 


istration and you said that the operating personnel and 


union affiliations were all on file, you understood tnat psd 


Maritime Administration knew that the licensed deck 
officers would be related by the Masters, Mates & Pilots, 
isn't that correct? 

A That is correct. 

Q Was this application part of a policy and oeeeren | 
of Seatrain's to upgrade the lines that it had, the 
ships that it had? 


A No. 
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Q You had no rebuilding and rejuvenation program, 


put into service newer ones? 
A When are you speaking of? 
Q I am talking from the vangate point of 1969. 
A Not that I know of. 
Q When it came to the application with respect to 
the second ship, the application of Tyler Tanker Corenenian 
as evidenced by Petitioner's Exhibit 6, dated June 16, 1972, 
I refer you to page 10 and ask youif you would look 
at it and tell me whether or not it was your intention in 
1972 to have the vessel to be constructed for Tyler Tanker 
Corporation operated by Hudson Waterways Corporation, a 
subsidiary of Seatrain? | 
A Yes, it was. 
Q The vessel that is referred to in Petitions..'s 
Exhibit 6 ultimately came to be named the Williamsburg, 


isn't that correct, sir? This is the Tyler Tanker Corpor 


ation? 


| 
| 
| 
A That is correct. | 
Q And the vessel referred to in Exhibit 5, which 


is the Langfitt Shipping Corporation application ultimately 


came to be the Brooklyr, isn't that correct, sir? 


A That is correct. 
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| 

Q Can you tell me, sir, when it is that a decision | 
was made not to have ‘the Brooklyn operated by an in-house | 
corporation or shipping company, but to dispose of it outside 


to some other company? 


A I don't know the specific date but it was some 
time prior to the completion of the vessel. 

Q Would you say, sir, that it was after you made 
the application with respect to the Williamsburg in June 
of 1973 that you came to the conclusion that it should be 
the first vessel, the Brooklyn, should be disposed of? 

A I would say yes. 

Q Was that related to economic reasons, such as 
losses in the container trade? 

A I would say basically it could be the various 
economic conditions. 

Q Would you say it was lost in container trade and 
competition on the North. Atlantic run, spiraling cost 
lateness in rate increases, and massive dollar devaluation, 
all bound together had to do with the making of the de- 
cision? 

A Well, you look at the whole worldwide condition 
at that time, the entire shipping industry at that time, 
it could be true statements. 


Q Did there reach a point of time, Mr. Hess, 
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when Seatrain decided to trade in some vessels to the 
Maritime Adminstration so that it tould raise some capital 
for the construction of a second vessel, the Williamsburg? 

A That is correct, yes. 

Q Was this purély for economic reasons or was it 
part of a program of upgrading the quality of the fleet? 

A Let us face it, at that time if you had to follow 
the same route as Langfitt, we didn't have the cash, and the 
only way was to turn in vessels. 

Q Would it be a fair statement to say, Mr. Hess, : 
that if the two vessels, Brooklyn and Williamsburg had ultimate! 
been operated by Iiudson Waterways, as you stated was your 
intention in each of the two applications of 1969 and 1972, 
there would have been no loss of jobs to licensed deck 
officers represented by the MEBA? 

MR. SEHAM: I object. It is argumentative. 
MR. MARKSON: I withdraw the last question. 
MR. SEHAM: We are going to have summations 


later on -- 


MR. MARKSON: Pardon me? 


MR. SEHAM: I am sorry. I withdraw the remark. 


Q Hudson Waterways Corporation was a wholly-owned 
subsidiary and is a wholly-owned subsidiary of Seatrain 


Lines? 
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Q Are you familiar with the collective bargaining 


agreement between the Maters, Mates & Pilots and Seatrain 


Lines? 
A No. 
Have you ever seen the agreement? 


Well, many years ago. 


@) I show you, Mr. Hess, Petitioner's Exhibit l, and | 


turn to the last page where there are signatures, and 
ask you if you could identify the two signatures on the 


company side. 


p C.¥. Bracco. 
Q That is his signature, sir? 
A Yes. 

Who is he? 


He is vice-president of Hudson Waterways Corpor- 


Is he an officer of Seatrain Lines? 

No. 

This signature at the bottom? 

Samuel Kahn. 

Who is he? 

He is the president of Hudson Waterways 


Corporation. 
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Is he an officer of Seatrain Lines? 

A I am not trying to be facetious, again; are 
you speaking now, or ~~ 

Q No, in June of '72. 

A Yes, I think he was executive vice-president, if phe; 
he was a vice-president of Seatrain Lines. | 

Q I show you Petitioner's Exhibit 2, and again on | 
the company side, is that Mr. Rracco's signature? 

A Yes. 


Q It is the same Mr. Bracco you testified to? 


A Yes. 


Q With respect to Petitioner's Exhibit 1? 


A Right. 


Q Is it fair to say that if Seatrain had caused *he 
vessel to be constructed under the Langfitt application, 
Petitioner's Exhibit 5, to be operated by Hudson Waterweys, 


there would have been no loss of jobs to any licended deck 


officers represented by the MM&P? 

MR. SEHAM: I object, your lionor. It is 
argumentative and beyond the scope of his submission as a 
witness. 

MR. LONDON: I join in the objection. 

TIZZ COURT: Let me hear the question. 


(Question read.) 
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THE COURT: Objection sustained. 
Q I ask you, sir, would it have been fair to say 
tha- if the vesse] to be constructed under Petitioner's 
Exhibit 6, the Tyler Tanker operation, had been operated as 


you stated it was your intention at the time of the appli- 


ae 
cation to operate, there would have been no loss of jobs with 


respect to any licensed deck officers represented by the 
MM&P. 
MR. LONDON: I object to that on the same grounds. 
THE COURT: Sustained. 

Q Nid there come a time when you did in fact trade 
in vessels to the Maritime Administration after filing the 
Petitioner's Exhibit 6 in June of 1972? 

A Yes. 

Q How many such vessels were traded in to the 
Maritime Administration? 

A In June of '72, it is 9. 

Q And subsequent to that period did you trade in 
any more? 

A I am trying to get chronological order. In 
June of '73, five more. 

Q And between June of '72 and today, is that the 


totality of trade -ins to the Maritime Administration? 
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Q Were any of these vessels that were so traded 
in chartered back to you to operate? 
A Yes. 
Q How many, Sir? 
All of them. 
Are they all operating now? 


No. 


How many of these 14 are operating? 


MR.LONDON: Your Honor, I am going to object 
to these questionsbecause I don't see what relevance this 
line of questions has to do with the relevance to the 
case before us. 

THE COURT: What is the relevance? 

MR. MARKSON: I think these are very relevant, 
your Honor. I think this goes to the whole purpose and 
intent of what the union was trying to do with the 
collective bargaining agreement, they were preserving the 
work of the licensed deck officers represented by the 
respondent. 

THE COURT: We have only two vessels involved 
here, the Williamsburg and the Brooklyn. Do you have some 
others? 


Isn't that what the case involved? 
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MR. MARKSON: If I may represent to you now 
that there will be testimony on the part of the respondent 
that there are a vast number of vessels involved, that it 
has to do with a total pool of vessels represented by 
the Masters, Mates’ & Pilots, of which these are just an 
integral part, and I am looking +o elicit testimony from 
this witness as to the fact that this company had retired 
certain vessels from the operation of its fleet, 
thereby retrenching the pool of valuable jobs for 
licensed deck officers. 

MR. SEHAM: Your Honor, our understanding 
of the case is that it involves the question as to whether 
a ship building corporation which is a subsidiary of a 
ship overating company has the right to sell two of the 
ships that it has constructed to parties who seek to buy it, 
regardless of those parties' union affiliation. 

With respect to the operating companies, the 
seagoing companies, there is no dispute aso the applicable 
labor agreements and the coverage of those labor agree- 


ments. The case is restricted and confined to the ship- 


building corporation's constructions and its right to 


sell those ships to whomever it so pleases. That is the 
sole issue before the Court. 
THE COURT: That involves the two ships named 
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here, is that right? 


MR. SEHAM: That's right, your Honor. As far as 


the coverage of the other ships is concerned, it has nothing 


to do with the issues before the Court. 


THE COURT: I would think so. 

MR. MARKSON: First of all, if it is the con- 
tention of the government and Seatrain that the case 
revolving around the sale by Seatrain Shipbuilding, then 
we might as well leave at this point with a dismissal, *e- 
cause this witness has testified already on cross examina- 


tion that there was no sale by Seatrain Shipbuilding. 


There was nothing for Seatrain Shipbuilding to sell. 


MR. SEHAM: That is not right. 
MR. MARKSON: The only thing available to sell 


were contracts which Langfitt had and Tyler Tanker had. 


There is no transaction between Seatrain Shipbuilding and mics 


other party on the orders. 

MR. LONDON: He already testified that title 
passed between Seatrain Shipbuilding and GECC Corporation 
for the Brooklyn and the Williamsburg. 

MR. MARKSON: That is a misstatement of the 
record, your Honor. 

He testified that what happened was that 


Langfitt sold whatever rights it had to a third party 
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and Tyler Tanker sold whatever rights it had to some third 


party. There is nothing that passed between Seatrain 


Shipbuilding. 

MR. SEHAM: The only thing that passed is 
title. Of course as Mr. Hess has testified and as 
appeared before the court, an effort is made for financial 
reasons to insulate the resources or the assets involved in 


any Single construction. What happened, and what Mr. 


Hess has testified to is that in one case, in effect 
a shell Corporation, Langfitt, held the construction 


contract. Shipbuilding was building the ship. At the 


time of the closing two things happened. "No. 1, shipbuildin 


transferred title to the buyer; No. 2, Langfitt or the 
shell, assigned its contract right to the buyer. Ina 


sense there was a conveying of both legal and equitable titlks 


to the buyer. A simple -- not. simple, but a huge and very 


complex, but very understandable transaction. As the docu- 
ments show, and I am not testifying, because it is in the 
record, Langfitt and Tyler did not own any ship before, 

they were not in the ship operating business or anything 
else. This is very clear on the basis of the documents 

Mr. Markson himself introduced. These were shell 
corporations designed just for the purpose I have described. 


The case is in fact confined to the issue of whether a 
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purchaser that comes along with the right money at the right 


time, and that is what's happened. 


| 
shipbuilding corporation can sell ships that it builds toa 


MR. MARKSON: I have introduced enough docu- | 
ments, although I did call for some -- | 

MR. SEHAM: The documents I am referring to 
are the documents you cross examined him on, namely, the 
insurance application form. 

MR. MARKSON: Petitioner's 5 and 6 I will say 
were produced by the National Labor Relations Board at my 
request -- 

THE COURT: All right, gentlemen. The question | 
before the witness related to other ships owned by the 
company and the contract the company has with the respondent | 
union regarding those other ships, and as counsel for 
Seatrain has pointed out, that is not before us here. 

What is before us is what happened with respect to these 
two vessels referred to in the regional director's complaint; 

MR. MARKSON: If I may be heard just a moment 
more on this question, your Honor, it is going to be 
our contention in the collective bargaining agreement, 
Exhibits 1 and 2, are simply individually assigned, but 
industry-wide agreements, and that there are uniform 


agreements throughout the entire industry, and that when 
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we talk about available jobs for the licensed deck officers 
w@ are talking about the available prol of jobs in an 
industry which is nation-wide in scope. And it is part 

of the contention of the respondent in this case that 

they have a right to preserve the work of these employees, 
of these deck officers, I should say. 

THE COURT: I don't think anybody disputes 
that.or what you ha-e said thus far. 

MR. MARKSON: That is part of their right to 
protect the work and in doing so they have a right to enter 
into certain arrangements in their agreements with the em- 
ployers. 

THE COURT: What is your contention with respect 
to these two vessels? Maybe that will help to clear it up. 
What is your contention with respect to the Brooklyn and the 
Williamsbure? 

MR. MARKSON: I am afraid I don't understand. 

THE COURT: What is your contention with respect 
to those two? 

MR. MARKSON: Our contention is that it was 
perfectly proper for the union to enter into contracts with 
Seatrain covering its affiliates and subsidiaries and 


related company, that had certain effects in preserving 


the work of licensed deck officers that are represented by 
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the union. Our contention is that the collective agreement 
does no more than preserve the work or attempt to preserve 
the work, and that the clauses in jvestion and which are 

in issue in this case are one aspect of the preservation of 
the work. Our contention has a : roader scope than just 
these two vessels, that when this particular company entered 
into the collective agreement, it was obligating itself to 
do certain thines with respect to preserving work of ships 
officers, licensed deck officers, and that the union had 
every right in which to seek enforcement of those clauses 
through arbitration, the way they did it. 

THE COURT: That is much too vague, dr. Markson. 
What is your contention with respect to what happened with 
respect to these two vessels? 

MR. MARKSON: Our contention is that it was 
perfectly lawful for the union to make a demand to 
arbitrate the issue as to whether or not the Seatrain 
Lines, Inc. and its subsidiaries and affiliate companies 
breached the contract in selling in one case and in 
making a commitment to sell, in the other case. 

MR. SEHAM: If I can be heard for ten seconds 
only. The broader issue which Mr. Markson addresses 
himself was decided and rejected by the Second Circuit 


Court of Appeals about 12 months ago in NLRB v. National 
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Maritime Union, 486 F. 2d 907, where they rejected the 
notion that a maritime union has the right to preserve this 
industry-wide jurisdiction, that it has some right toa 
continuing pocl of ships. This case goes one step further 
and goes one step further against Mr. Markson's contention, 


because thisis a case not in wnich a seagoing company, 


an operating company wishes to sell ships on which people wer¢ 


previously working, but this is a situation in which a 
shipbuilding corporation, and no matter how Mr. Markson 
slices it or stands on his head or talks about it, the 


plain fact of the matter is that no MM&P officers, nobody 


ever worked on these vessels as ocean-going vessels prior to , 


the time that their title was transferred to an independent 
purchaser. So thut even if Mr. Markson could begin to make 
a case on the same grounds that were rejected by the 


Second Circuit, he falls off that case because as you 


quite correctly putyour finger on, what we are talking about | 


iS ensiaiie two ships and these two ships never had any MM&P 
people on board. 

THE COURT: What do you say to that, Mr. 
Markson? 

MR. MARKSON: He is quite right, there were 
no MM&P physically on board. 


THE COURT: Is it your contention that 
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it to a subsidiary other their own rather than to an 
independent company? 

MR. MARKSON: No, I make no such contention. 

THE COURT: And what is your contention? 

MR. MARKSON: It is two-fold. 

We contend that the union has a right to make a 
collective agreement wit this employer, Seatrain, andall 


the others in the industry, in the shipping industry 


uniformly, to help to preserve the work of licensed deck 


officers. That is our fundamental contention. Our 
contention is that implementation of that the union has 

a right to seek arbitration with respect to this particular 
employer, Seatrain, on a claim that it, namely Seatrain, 
had breached the collective agreement in making a sale 


outside the industry to a firm that is not represented by 


the Masters, Mates & Pilots. That puts it in a clear 
nutshell. We are -- I think that Mr. Seham is wholly 


incorrect when he says that it was the shipbuilding company 


that made any kind of sale. 

I am not slicing up anything. The shipbuilding 
company was no more than a contractor, it was a builder, it 
wasn't hiring people to do anything but to construct 
ships. The owner, if you will, the contracting right, 


if you will, were two other companies, Langfitt and Tyler 
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Tanker. It was these companies that had the transaction 
with the third parties. As a matter of fact, I have asked 
Mr. Seham to produce for us the various documents of agree~ 
ment involved, and he has produced for me a participation 
agreement dated December 1, 1973 in which Seatrain Ship- 
building Corporation is identified in the contract itself as 
the builder, and nothing else but the builder; and that it 
was working under a construction contract made back in April 
of 1969. 

MR. SEHAM: Thati:is how these are built. 

MR. MARKSON: I would ask that this be marked 
for identification, please. 

THE COURT: I don't understand Mr. Seham to \ 
disagree with that, that they were the company that built thigq. 
The question is whether they had the right to sell it when l 
a buyer came along, as I see it. Is that it? 

MR.SEHAM: That is exactly right, your Honor. 

MR. MARKSON: No, it isn't. 

MR. SEHAM: There is no question that 
Seatrain Shipbuilding built. There is no question that 


Langfitt had a construction contract. There is no question | 


that Langfitt did not have legal title. There is no question 


but that -- 


MR. MARKSON: Legal title to what? 
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MR. SEHAM: To what was under construction, 
the hull, or anything else. There is no question but 


that at the time of the sale to GECC and Wilmington, two 


| 
| 
| 
| 


things happened: The construction contract was assigned and 
the legal title which must have resided in the entity that hafi 


physical possession, because nobody else had, both of those 


indicia of ownership were transferred to GECC. And I put 
it to you, your Honor, that if even Langfitt is somehow 
involved in this proceeding as a title holder, what have 
you, it doesn't make any difference at all, because wha* 
we are talking about is the right of an entity, it could 


be a dual entity, to build a ship and sell it. All the 


issues of work preservation, which are laudible objectives 
if they are within the law, have been decided in this 

case and have been decided by the Second Circuit, and the 
only way that Mr. Markson can get out of that advantage 


or commerce decision is to show that this is in some way 


different, and the difference, I submit to you, cuts against 
him but in this case unlike that case, there were never 
MM&P seamen aboard these vessels. 

I don't see where we go. Certainly on the work 
preservation, I understand he has other arguments he may 
wish to submit to you, but I submit to you that on the work 


preservation issue, on the permissible scope of work 


SOUTHERN OISTH'CT COURT REPORTERS, US COURTHO ‘FF 


elbr Hess-cross 
preservation, there is no substantive issue before the 
courts. 

(Respondent's Exhibit A was marked for 

identification.) 

MR. MARKSON: The whole argument with that is 
that the one firm that is not a party to this participation 
agreement, happens to be Seatrain Shipbuilding Corporation. 


They aren't even a party. They didn't sell anything. 


It is your document, Mr. Seeham, you gave it to me just 


before court opened today. 

THE COURT: Wait a minute, now. Let us clarify 
the difference between these corporations with the name 
Seatrain. We have one which is a construction company 
and the other is called what? 

MR. SEHAM: Seatrain Lines, Inc. 

MR.MARKHAM: Which is the conglomerate, for lack 
of a better work. 

THE COURT: And the contract which the respond- 
ent has is with Seatrain Lines,: is that it, as opposed to 
the construction company or the shipbuilding company? 


MR. SEHAM: ‘The labor agreement is with Seatrain 


MR. MARKSON: And Hudson Waterways and several 


other named companies as well as all other subsidiaries and 
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affiliates. 

MR. SEHAM: There are some 2500 employees -- 

THE COURT: Seatrain Shipbuilding is a subsidiary 
of Seatrain Lines, is that it? 

MR. SEHAM: That is correct, your Honor. 

Your Honor, I might tender to you a description 
of Seatrain Shipbuilding Corporation, which I know the 
adversary counsel already have, but it is in part of the 
papers on the other cases. 

THE COURT: Let us mark it. 

(Petitioner's Exhibit 7 was marked for 

identification. ,; 

THE COURT: This describes the various companies, 
is that it? 

MR. SEHAM: This describes the Seatrain 
Shipbuilding Corporation operation. I think we can also 
get an annual report for you. 

THE COURT: Any objection to this? 

MR. MARKSON: I haven't seen it yet, your 
Honor. 

THE COURT: He said that he gave it to you 
(handing). 

(Pause. ) 


MR. MARKSON: No objection, your Honor, 
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THE COURT: All right, let it be received. 


(Petitioner's Exhibit 7 was received in 
evidence.) 
MR. SEHAM: Here is a copy also, your Honor, againl| 


which is in the file in this case and which Mr. Mark has, | 


of the annual report of 1973 of Seatrain Lines, Inc. And enke 


will contain reference to all of the subsidiary corporations | 


and a general description of what the multifarious business 


activities are. 

ensseniiets Exhibit 8 was marked 

identification.) 

THE COURT: Any objection to 8% you have 
a copy of it? 

MR. MARKSON: Is that the '73 annual 

MR. SEHAM: Yes. 

MR. MARKSON: No, I have seen that. 

THE COURT: All right. Let it be received. 

(Petitioner's Exhibit 8 was received in 

evidence.) 

THE COURT: In any event, I gather we have now 
lost the question to the witness, but I think the trust of 
the question was whether the Seatrain Lines, I guess, did 
not have contracts covering other ships and operations, 


is that it? 
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MR. MARKSON: My recollection, your Honor, 
is the question on which the objection was raised was 
whether or not all the ships which Seatrain had sold or 
traded in to the Maritime Commission, Maritime Admin- 


istration, I should say, had come back to it and whether 


or not they were actuall all operating as of the moment. 

THE COURT: Yes, I recall it now. The objection 
was that that is beyond the scope of this case and that 
is how we got into receiving these additional exhibits. 
It does seem to me, as has been pointed out now, that 
this case is limited to what actually transpired here and by 
whom with respect to these two vessel referred to in the 
complaint and not generally what goes on in this industry and 
whether there has been proper application here by the 
regional director, whether he has probable cause to 


believe that there may have been a violation of Section 8E. 


We don't want to carry the scope of this hearing beyond 


that limited issue as to whether there is probable cause 
on the part of the regional director to believe that 
there has-been a violation of Section 8E. As I see it, 
there is this union provision which you say applies to 
the transactions which occurred here, is that it? 

MR. MARKSON: That is right, your Honor. 


THE COURT: Let us try to stick to that and not 
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go into other ships which this company may have had. 


At this time we are going to take a 15-minute recess. 


(Recess.) 
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THE COURT: Mr. Markson, before you proceed, 


during the recess I took the time to reread the Second 


to me how this case is different from that? 


| 
Circuit's Gecision in the NMU case, and do you want to explain 

| 

| 

| 


MR. MARKSON: If your Honor please, there are 
several points of difference, and of course at this time 


you haven't got all the evidence, you have only some of the 


evidence. 
Number one, you have an entirely different kind 


of collective agreement. You have an agreement that has, 


for example, a clause in it that permits the arhitretor 
to award damaqes, something that didn't exist in the 


NMU case. 


Number two, the NMU case comes into court at a 
posture where there is an attempt at enforcement of an 
arbitrator's award. An arbitrator's award which grantee an 
arbitrator's injunction, if you please -- 

THE COURT: What he was getting at is the substance 
of your claim, which is what you are claimed with here, the 
work preservation. Not the procedural difference, but 
your substantive claim. 

MR. MARKSON: It is our view that the decision in 
the NMU case does not present factually the same outlook 


that we have in the case that we now have here. Here we 
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have a complete wholly integrated nationwide deck officers 


unit, in effect, with uniform collective aaqreements between | 


I think approximately a hundred companies involved in | 
approximately 300 ships. It is not at all like the situation 
that existed in the NMU case. 

As a matter of fact, there is even the situation 
in our case that when a sale of a ship is made within the 
unit, so to speak, this enlarged unit that I have been des- 
cribinag, some of the officers stay with the ship for the 
period of time in which they have signed on, and as I recall | 
the NMU case, the Court made a big point of the fact that 
when a ship was sold the crew got off the ship. There is thi's 
continuity element -- 

THE COURT: In this case we don't have any crew 
on these ships, isn't that so? 

MR. MARKSON: No, but our point, your Honor, is 
there was activity on the part of Seatrain to narrow the 
available jobs for those deck officers who are of the 
MMP by sales outside the scope of the MMP unit. 

And in addition there were a narrowing of 
jobs by the retiring of certain vessels. I think there is 
testimony from Mr. Hess. already that -- what was Lt, ES, 
he said, or 14 vessels were turned into the Maritime 


Administration -- 14, and all were then chartered back to 
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Seatrain for operation. This was a way of raising funds. 
Not all of them were working. I think the objection to | 
the question rose just at that point as I was asking how | 
many vessels were working. What has happened is, and | 
this is what we would like to show, there is this narrowing 
of the available job pool, even within the Seatrain empire, 
' 
also within the larger unit itself, and that is part of the , 
general circumstances that surround the making of a work | 
preservation clause and which has to be gone into to determine 
whether or not a particular work p’ *servation clause does | 
or does not constitute a breach of Section 8-E. 
It is not only the words of the clause itself, | 
it also has to do with the totality of the surrounding 
circumstances. And I think that one of the other elements | 
that are involved is this element of the narrowing of the 
job market, evidenced by the sale of the shins, the 
charter back, and then the retiring from service of a certain 
number. | 
THE COURT: As they pointed out a moment agqo, | 
there were no crew members on hoard the vessels when they . 
were sold, were they? 
MR. MARKSON: No, there were none. | 
THE COURT: How could Seatrain have been narrowing?! 
MR. MARKSON: The narrowing is by two elements. | 
| 
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These are two aspects of the same problem. With respect 
to the Brooklyn and the Williamsburqh,these two vessels 
were, according to the applications made to the Maritime 
Administration, to be operated by a wholly owned 


subsidiary. That was the intent of the company. 


If that had happened, then the jobs of deck officers 


would have been filled by members of the Master, Mates 
and Pilots, because they were vundercovered and it covered 
subsidiaries. That was the way the picture looked back 

in '69 and acain in '72 for the second vessel. Something 
happened, I think Mr. Hess testified that there was 

a drastic change in the economy and they had to raise 

funds. 

They did two things. They decided first to sell 
the Brooklyn and then the Williamsburgh as it was going to 
be finished off, and secondly they sold 14 other vessels 
to the Maritime Administration and then took back charters 
to operate these 14, and then had laid up some of those. 
And the narrowing of the job market has to be judged in the 
totality of all these elements, and it is this narrowing 
of the job market and the protection to be afforded those 
who wish to be employed as deck officers that is the 
subject matter of the clause in the collective agreement 


and which is a leqitimate subject matter and which the 
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union has a right to go into and help protect the work of 
these people. 

THE COURT: In this NMU case we have a sale by 
Commerce, that is the name of the company, to Vantage, 


did we not? And the Vantage employees belonqed to a 


union different from those who were connected with the 
Commerce company, isn't that so? 

MR. MARKSON: I don't remember the names of the 
people, but if you put it in terms of Company A and B, 
I will agree that is ots NMU had an agreement with one 


of the companies and the ship was sold to another company 


with an agreement with the Seafarers International 
Union, yes. 
THE COURT: There the NMU sought to compel 


Commerce to require Vantage to hire employees or members 


of MNU, as opposed to the SIU, isn't that so? 

MR. MARKSON: It is not that they sought to compel, 
they went to arbitration and got an award and they sought 
to enforce the arbitrator's award. 

THF COURT: That is not seeking to compel? 


MR. MARKSON: It is not compelling in any other 


way, other than through the enforcement of an arbitrator's 


' award, 
The Court held that with respect 


\ 


SOUTHERN OST" CT COURT REPORTERS, U.S COURTHOUSE 


wor 


elrf 7 

to that award, which they did aqet, and the denial of an 
injunction, at that time, enjoining the sale of the ship, 
what do the courts hold with respect to that? 

THE COURT: I'm sorry, I don't understand your 
question. 

I am trying to see how this case differs from 
the NMU case, that is where we started out. Was that clause | 
upheld in the NMU case? 

MR. MARKSON: It is a different clause, your 
Honor. 

THE COURT: How is it different, that is what I am 
trying to get out. 

MR.MARKSON: Number one, the basic difference is 
in the clause in this particular case, the arbitrator 


has a right to award damages against Seatrain. That is 


the only company that is involved, not any third party. 


There is no injunction against a sale, there is no mandatory 
injunction to comepel these third parties to the contract 
to convey back to Seatrain. 

THE COURT: Are you finished with vour cross 
examination of this witness? 

MR, aeerere No, I have a few more questions 
I'd like to ask. 

THF COURT: All right. Let's see if we ‘can 


complete that in the next few minutes. 
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BY MR. MARKSON: 

Q Mr. Hess, with respect to the applications made 
to the Maritime Administration can you tell us whether or 
not you received approvals for each of them? 

A Yes. 

Q Can you tell us from your recollection -- 


A Excuse me, what do you mean by approval? 


@) These are applications for ship mortgage insurance? 
A Yes. 
Q Did you receive the ship mortaqage insurance that 
you sought? 
A Yes. 
Q Did you receive the ship mortgage insurance, 
let's take Exhibit 5 first, for Langfitt, on the basis 


of the application, Exhibit 5 or was there a modification 


or were there conditions? 


A If I could see the application, I would know. 


@) By all means. 


A I know there were modifications. | 


MR. LONDON: Your Honor, I'd like to object to this 
line of questioning as well. I know it must have been 
apparent, but we framed the issues and the particular 

| ‘ 


change that Langfitt or ship building's intentions or 


purposes has already been brought out. Whether the 
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Martime Association approved it on one date and on a later | 


date approved it again, is not relevant to the issues before | 


us. 

MR. MARKSON: One of the hases, your Honor, 
for the application is a statement as to what the union 
affiliations are. The company made certain representations 
as to union affiliations, said that the affiliations were 
on recora. The witness has testified that the record 
shows that it was the Masters, Mates and Pilots that was 
in mind, that it was to be an inhouse company that was to 
operate, that was to work under that particular agreement. 


The purpose of my question is to elicit from tie witness 


whether or not there were any conditions in the grantine 
of approval for the application that had any effect upon 
that representation to the Maritime Administration. 

THE COURT: What has that got to do with what the 
Court has to decide, and that is wnether there is probable 
Ccuase for the regional director to believe this clause may 
have been violated, 8-E? 

MR. MARKSON: Because it is your Hionor's job -- 
this is an odd way to put it, and excuse me for putting 
it that way-- but it is the Court's duty in pero Oe | 
case, at least in this circuit, is to determine whether 


or not there is some possibility of success in the hoard. 
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Whether or not the board may enter an enforcible 


into it at some depth and not in a surface way. And one 
of the things that is vitally important is whether or 
not in all the circumstances it is proper for the union to 


have written a work preservation clause -- written a 


| 
order, the Court has a duty to go into the Court, to go | 
| 


clause which had the effect of being a work preservation 
clause. This simply is one more fincer in the spoke | 


of developing the facts and circumstances surrounding it. | 


MR. LONDON: Your Honor, if I may be heard, 
and you yourself have just really put your finger on it 
a moment before, the first thing that I think counsel may or ,; 


may not admit is that this clause is very much identical | 


to the clause that we had in Commerce. 


So therefore you look at a clause that is 
on its face a hot cargo clause. 

Next, the union may then come up with a defense, 
the defense being work preservation. They argue therefore | 
it is a hot cargo clause, but it is valued for these | 
particular reasons. | 

The Court, in Commerce, went into a defense at length, 
what a work preservation clause is vis a vis a union 


signatory clause. The arguments that have been made and 


the factual patterns of two cases are nearly identical 
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and to go any further afield than the primary issues 
is to run amok and obfuscate the issues that are before 
the Court. 

THE COURT: Yes, it seems to me entirely correct. 
Do you want to wind up your cross examination now with this 
witness, bearing in mind the narrow issue here as just 
stated by the Regional Directors Council. If you have 


anything directly on point with respect to that, we will 


hear it. If not, the witness is going to come down. 
MR.MARKSON: I take exception to your Honor's 
statement. I think that -- 
THE COURT: We are going far afield. We have 
been over this. This is a case almost directly on point, 


and I don't know where this line of cross examination is 


going to carry us, except as the Regional Council points 
out, except to okfuscate the issue. 

Let's get through with this witness. 

MR. MARKSON: If your Honor pleases, the 
central key is always in these cases as under all 


cases under Section 8-B-4 is whether or no* we are 


primary or secondary activity. 


THE COURT: Continue your examination of this 
witness, if you have another relevant question, that is. 


MR. MARKSON: I have a question pending. I 
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assume that your Honor has ruled. 

THE COURT: Yes, I sustained the objection. 

MR. MARKSON: I take exception to it. 

THE COURT: You don't have to take exception. 
Let's move on. 

@) Mr. Hess, with respect to the Williamsburgh, 

is the company called ANNDEP involved at all? 


A Yes. 


Q ‘Do you know the relationship between ANNDEP 


and Kingway? 
A I believe it would he the same as East River 
and ANNDEP. 


THE COURT: You mean East River and Kinasway 


are the same corporation? 
THE WITNESS: No, they are different entities. 
THE COURT: But related? 
THE WITNESS: Yes. 

18) Did you go to the Maritime Administration and 
disclose the change in your plans from an inhouse operation 
to a sale of the two vessels, Brooklyn and Williamsburgh? 

A Yes. 

Q Do you know when you did that, first with respect 
to the Brooklyn, and then with respect to the Williamsburgh? 


MR. SEHAM: I am going to object to that, your 
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Honor. I think Mr. -- my adversary should he satisfied 
now that the Maritime Administration does in fact know what 
the operation is. I let him ask that question. The 
date seems to me to be completely irrelevant. The first 
question seemed to be completely irrelevant. Whatever 
was troubling them about the original application is clear 
now that the Maritime Administration has been advised that 
there was a change in the manner of the disposition of 
of the vessel. 

THE COURT: Yes, I think so. 

MR. MARKSON: I have no further questions of 
Mr. Hess. But I do want to offer into evidence Respondents' 


Exhibit A tor identification and also -- 


THE COURT: Any objection? 


MR. SEHAM: No, your Honor. We may go off the 
record for a minute. There is a problem about copies of this, 
though. This is a massive document and I don't think even -~ 

THE COURT: What is the document aaain? 

MR. SEHAM: It's substantially all the closing 
or the major part of the closing decuments of the sale 
transaction. 

THE COURT: And you say this is an original, you 
don't have a copy? 


MR. MARKSON: No, that is not an original. 
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MR. SEHAM: But I don't know that we have enough 
copies, for instance for the Regional Director. TI am 
asking whether the union would undertake to supply us 
copies since it is making it its exhibit. 


MR. MARKSON: May I withdraw the offer of the 


paragraph as to the parties to the agreement. 

MR. SEHAM: No, I don't think that is proper. 

MR. MARKSON: Okay. I still offer it. 

THE COURT: What is the purpose of this offer 
again? To show that there was no business relationship 
between Seatrain Shipbuilding and any of the other 
corporations that the petition says there was a business | 


relationship; that in the union's attempt to mandate, compel | 


arbitration of its grievance, it was not in any way interfer-| 


ing with or causing one company, Seatrain Shipbuilding 
to cease doing business with any other. 

THE COURT: I don't follow that. Did you 
understand that? 

MR. LONDON: I don't understand that. This is the | 
first time I have seen this document, but I certainly 
object to the offer of the document on that basis because 
I don't understand it. 


THE COURT: I don't understand the offer. 
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MR. MARKSON: If your Honor please, Section 8-E 
applies to contracts which compel one employer to cease 
doing business with another. It is alleged in the petition 
that the union by demanding arbitration of its two 


grievances violated Section 8-FE in that it sought to enforce 


| 


a contractual agreement that Seatrain Shipbuilding stop doin 
business with whomever it was doing business with respect 
to the sale of the Brooklyn and the Williamsburgh. It 
is our position that there was no sale; that whatever 
happened didn't pertain to Seatrain Shipbuilding and that 
the purpose of offering the document is that the underlving 
documents themselves show that there was no enterprise 
with any business relationship. 

THE COURT: There was no sale of the vessel 
is what you are saving? 

MR. MARKSON: From Seatrain Shipbuilding. 

MR. SEHAM: Your Honor, even if that were true, 
that is irrelevant, because sure as shooting there was a 
sale of something to somebody. 

GECC and Wilmington have the ship somehow and I 
submit to you it was by a sale -- 

THE COURT: You don't deny there was a sale by 
somebody to General Flectric Credit Corporation. 


MR. MARKSON: There was a sale of contractual 
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rights from Langfitt and Tyler to General Flectric Credit 
Corporation, no question about that. 

MR. LONDON: Your Honor, he also mentioned some- 
time in the colloquy before that he doesn't contest that 
these transactions were arms'length transactions. Counsel 


himself stated that. And the petition says that we compel 


against Seatrain pursuant to the terms of its collective | 


bargaining agreement; failure to man the Brooklyn with ticenged 
deck officers of MM&P. 

So I don't see the particular -- 

THE COURT: Yes. I don't think there is any real 
dispute here that there was a sale of this vessel by 
somebody to General Electric, and the union is seeking to 
enforce its agreement as against that purchaser. Therefore 
I don't think that document is necessary. It is a 
voluminous document about which there can be no dispute, 


but there was a sale here by some»xody, and it is just to 


weight down the recurd. 


MR. MARKSON: I have a document that was produced 
by Mr. Seham, counsel for Seatrain; a letter of intent, 
as he described it to me, dated September 5, 1974 from 
General Electric Credit Corporation with resnect to the 
Williamsburgh. 

(Respondents' Exhibit B marked for 


identification.) 
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MARKSON: I offer B for identification in 
evidence. 
COURT: What is the purpose of that? 
MR. MARKSON: The same purpose as the offer with 
respect to Exhibit 5, except that it deals with the 


Williamsburgh instead of the Brooklyn. 


THE COURT: What does the document show, that there 


was a sale to General Electric? 

MR. MARKSON: Not that there is a sale but 
that there is a commitment to transfer the richts of 
the Tyler Tanking Company in the building contract of a 


vessel to General Electric. 


MR. SEH..!* Your Honor, what it is is the satecetent 


document with respect to the second vessel, of this mass 
of documents. It is the first step, if you will, in the 


consummation of the sale. I have the same objections 


as to relevancy. 

THE COURT: Yes, sustained. You don't dispute, 
Mr. Markson, that the vessel was sold to the purchaser, 
do you? 


MR. MARKSON: No, I don't dispute that whatever 


THE COURT: And you seek to have the contract 


enforced against that purchaser. 
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THE COURT: Well, the effect of what you 


. | 
MR. MARKSON: No, that I dispute. 
seek ill 


MR. MARKSON: The effect of what we seek is only 


with respect to Seatrain Lines. It is purely primary 
activity -- 

THE COURT: What do you seek to have Seatrain 
Lines do? 

MR. MARKSON: To arbitrate the grievance with 
respect to these two vessels and to be answerable, that 
is to have Seatrain Lines be answerable to the union 
and its various fringe benefits funds by reason of the 
loss of jobs with respect to those vessels. That is the 
real substance. 

THE COURT: All right. Well. we certainly 
don't need those documents you are offering, if that 


is the issue. 


MR.MARKSON: One more thing, your Honor. 

You sustained the objection to the question I 
posed to Mr. Hess before, and I'd like to state it as an 
offer of proof that we offer to prove that the 14 vessels that 
Seatrain sold to the Maritime Administration and which 


were later chartered back to Seatrain for operation, 


only nine are actually being operated and five have been 
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laid up. I would offer to prove that if you were 
permitted to ask the questions of Mr. Hess. 

THE COURT: Your offer is noted. You have 


concluded the cross examination? 


MARKSON: I have. 
COURT: Any redirect? 
LONDON: I have no further questions of the 
witness. 
THE COURT: Thank you, You may come down. 


Anything else by the petitioner? 


i] 
MR. LONDON: Yes, my last witness, your Honor, 


is Mr. Harrison Staton. 
MR. MARKSON: Your Honor, please, may I ask 


Mr. Hess one more question on cross examination 


which I failed to ask? 
THE COURT: All right. Mr. Hess, please 


resume the stand. 


BY MR. MARKSON: 
THE CLERK: You are still under oath, Mr. Hess. 
Q Mr. Hess, with respect to the 14 ships that were 
turned in and sold to the Maritime Administration, is it 
correct that these were sold so that Seatrain could 
raise the money to subsidize the building of the Brooklyn 


and the Williamsburgh? 


SOUTHERN DISTICT COURT REPORTERS, U $. COURTHOUSE 
FOLEY UARE NEW YORAR WY co 7.45869 


elrf 20 Hess-cross 

MR. LONDON: Objection, your Honor. 

THE COURT: That question was asked the other 
day of this witness, wasn't it, Friday? 

MR. MARKSON: TI don't recall. 

THE COURT: In any event, what is the relevance 


of that question? 


MP. MARKSON: The relevance of the cuestion, 
your Honor, it is back to the same point that I have been 
trying to make all along, that the effect of the sale 


of these 14 ships is just another facet of the work 


preservation efforts of the MM&P and that the ships were 


sold and money raised to go into the building of these 


two vessels. 
If that had not been done, these 14 ships would 
in all likelihood, or many of the 14 would still be plying 


the waters, there would have been jobs for members of the 


unions. The fact that they were sold wipe’ out the jobs 


and the monies used went into other vessels, thereby 


narrowing first the possible scope of job applications 


and then ultimately wiping out entirely because they 

were then sold out of kind. 
THE COURT: Is there an objection to that question? 
MR. LONDON: Yes, your Honor. 


MR. SEHAM: I object both because of its 
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irrelevance, and, second his conclusion is wrong, aS a 

matter of fact. 

MR. LONDON: And also along the same lines 

as we go sustained as irrelevant before. 

& COURT: Yes. Objection sustained. You may 

come down, Mr. Hess. 

MR. MARKSON: May I make an offer of proof, 
your Honor? 

THE COURT: Yes. 

MR. MARKSON: Without repeating it, the offer 
is to prove the facts stated posed in the question. 

THE COURT: All right. Come down, Mr. Hess. 

(Witness excused.) 

HA RR: S.S.O RN Con A CoO NM, called as a 
witness, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. LONDON: 
ce) Mr. Slaton, would you describe your position 

with Seatrain Shipbuilding? 

A I am the Director «f Industrial Relations for 

Seatrain Shipbuilding Corporation. 

9 How long have you held this position, Mr. Slaton? 


A Cince June of 1974. 
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2 Q Before that time were you engaged in the Industria] 
3 Relations Department at Seatrain Shipbuilding? | 
4 | A Yes, I was. I was the Director of Labor Relations | 
5 from April 1974 until June of 1974 and prior to that, I 
6 “a the Assistant Director of Labor Relations from March, ' 
7 |} 1972 until April of 1973. 
8 Q In your present position as Director of Industrial 
9 ! Relations would you describe generally your functions? 
10 A Basically, I have the Personnel Department, | 
ll Training Department and Labor Relations Department. 
12 Primarily in the labor relations area, negotiation of , 
13 collective bargaining agreements for our employees, the 
14 administration of contracts, employment, training and 
15 al* of the related documents. 
16 Q In your present position do you know what the 
7 contract, the labor contracts that are presently in | 
18 effect at shipbuilding between the various labor organizations? 
19 A Yes, I do. 
20 fe) Could you describe to the Court what these 
21 contracts are and with whom? 
we A We have a collective haraqainirg aqreement with | 
23 United Industrial Workers, which covers approximately 
2,200 to 2,500 production and maintenance employees. We | 
25 also have a contract with the same union for our clerical 
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employees, covering about 150 clerical workers. We have 


a contract with MEBA which covers our designers, 


draftsmen, planners. | 
We also have a contract with an affiliate of emer | 
SSU, Shoreside Supervisors Union, which covers approxi- | 
mately 250 supervisory personnel. | 
Q Is that contract that you mean he had with MEBA, 
a particular division or local? 
A It is District as 
Q What unit does that cover, what group of employees: 
MR. MARKSON: Your Honor, I object. We seem to 
be going far afield, we seem to be talking about an 
entirely different matter than that within the confines of 
the petition. 
THE COURT: What do you say, Mr. London? 
MR. LONDON: Your Honor, it is relevant, 


| 
My whole direct examination will be no more than two or three 


| 
minutes. I want to show what their labor relations contracts 
are and to show that they don't have any contracts with : 
the union in contention, that is MM&P and so that man in 
this position could highlight those areas. 
THE COURT: What unions that they do have snukvantal 


Why can't you ask him if they have a contract with Masters, 


Mates & Pilots. Is that what you want to ask him? 
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MR. LONDON: Yes, I will ask him next. 

MR. MARKSON: Then concede that the MMP has no 
collective agreement with the Seatrain Shipbuilding. 

THE COURT: All right. Then the witness can come 
down. 


Q Let me ask you this, Mr. Slaton, does Shipbuilding 


employ any licensed deck officers at all? 


A No. 


Q oceangoing licensed deck officers? 


LONDON: No further questions. 
COURT: Thank you. You may come down. 
MARKSON: Excuse me, I have a question, if 
your Honor please. 
THE COURT: All right. 
CROSS EXAMINATION 
BY MR. MARKSON: 
Q Mr. Slaton, will you tell us what business Seatraini 
Shipbuilding is engaged in? 
A Building ships. 
MR.MARKSON: Thank you. No further questions. 
THE COURT: Thank you. 
Anything further from the petitioner? 


MR. LONDON: No, your Honor. 
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THE COURT: Anything further from the respondent? 

MR.MARKSON: Has the petitioner rested? 

THE COURT: He said he had nothing further, is 
that it? 

MR. LONDON: Yes, your Honor. 

THE COURT: The petitioner rests on this 
application anyway. 


MR. MARKSON: I would at this point move to dis- 


miss the petition on the ground that the petitioner has 


failed to make out a case, a prima facie case. 

THE COURT: Do you want to assign any grounds 
or that motion? 

MR. MARKSON: I am just making the motion, your 
Honor, at this point. 

THE COURT: Anvthing further, then? 

MR. MARKSON: Yes, I have testimony, your 
Honor. A witness to call. 

THE COURT: That motion is denied. The Court 
is going to require an offer of proof with respect to your 
witness. 

MR. MARKSON: My witness, your Honor, is going 
to be Captain Lowen, who is the secretary-treasurer of 
the Masters, Mates & Pilots, as well as its offshore 
division, and I would offer to prove through this witness 
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the structure of the MM&P, the composition of its membership, 
| 


the fact that at least the offshore division is not a 
labor organization within the contemplation of santton 
8-E by virtue of the fact that its’ total membership consists | 
of supervisors -- 

THE COURT: The offshore division, you say? 

MR. MARKSON: The offshore division of the 
Masters, Mates &Pilots, yes. 

MR. SEHAM: Your Honor, may I be heard briefly? 
If that is the thrust of the respondents' case, I would 
like to submit just two observations. 

Number one is a decision by the Circuit Court 
of the District of Columbia, International Organization of 
Masters, Mates & Pilots versus NLRB, 486 F. Second 1271, 
DR org Ip re-hearing denied in November of 1973, which holds 
that the “nternaticnal Organization of Masters, Mates 
& Pilots is a labor union within the meaning of the 
National Labor Relations Act. 

Number two, with respect to any contention that 
this contract is with the offshore division, an attempt 
to carve out a smaller unit than in fact was decided 
by the D.C. Circuit within the past 12 months, I submit the 


contracts that we have introduced and everybody 


stipulated in evidence and which on their face state that 
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the contracts are between the signatory companies and 

the International Organization of Masters, Mates & 

Pilots, no reference at all to any offshore division, 
constitute prima facie evidence that the contract is in 

fact with the International union, and coupled with the D.C. 
Circuit case, are dispositive. 


I think for the purpose of the Board's application 


which is to show reasonable cause to believe that a 


complaint should issue and that injunctive relief be given, 
the case is really concluded, your Honor. 

MR. MARKSON: Your Honor, I just gave you a very 
broad sketch of this of the things we had hopedto prove 
through Captain Lowen. We offer to prove the structure 
of the Masters, Mates & Pilots, the fact that it is 
divided up into five divisions, that one division is the 
offshore division, that the offshore division consists 
of nearly 6,000 members, that all of the members 
of the offshore division are supervisors under the Act, 
they are licensed deck officers and licenced deck officers 
only, and indeed that is a qualification for membership 
in the offshore division, that the collective bargaining 
agreement is designed by, planned by representatives of the 
offshore division and the offshore division only, it is 


bargained for by members of the offshore division only, 
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that it is ratified by a secret referendum ballot by 
members of the offshore division and offshore division 
only and that it is administered by the offshore division 
and offshore divisior only. 

That we have to dig behind the technical titling 
of a contract itself which says that it is made bv the 
MM&EP and find out who the real parties in interest are. 

In that connection even the contract itself shows 
that it applies only to licensed deck officers, it doesn't 
apply to anybedy else. And I think that the citing of some 


other case in the District of Columbia Circuit where 


these issues were not part of the case, is not particularly 


relevant at this time. 


I would offer to prove to your Honor how many 
members there are in total in the MM&P, how many there are 
in the offshore division, I would offer to prove the by-laws 
and the constitution of the organization -- 


| 
: THE COURT: Let me ask you this: Is there a separate 


contarct, you are saying, with the offshore division? 

MR. MARKSON: What I am saying, your Honor, is that 
these contracts that have heen marked in evidence, 
Petitioner's 1 and 2, are in actuality, in intention, 


in coverage, and in application, contracts of the offshore 


division. 
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MR. SEHAM: But not in words. The contracts 
say both in the preamble and in the conclusionary language 
that the contracts are with the Internationa] Orqanization. 
There is no reference in terms of referring to contracting 
narties to any such thing as the offshore division. 

The demands for arbitration that were made 
in this case, which is the qravamen or what gave rise to 
this case are signed by officers of the International 
Union, no reference to the offshore division. This case 
is about a contract with the International Organizatior 
of Masters, Mates & Pilots. That is what it savs. And 
I put it to you, your Honor, even if we go back to the 
good old rules of the parol evidence rule and things of 
that sort, that that loan would be enough hasis to foreclose; 
this testimony. And in this kind of situation where 
the Board h s had and has continuing experience with 
this oraanization and comes before you asking for a 


ruling on,the basis of reasonable cause, that there 


is no basis for further evidence on this kind of por 


in light of the plain language of the contract and the | 
decisions of the Board and the D.C. Circuit, to go | 
forward with the testimony. 


THE COURT: What else would this witness be 


testifying to, Mr. Markson? 
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MR. MARKSON: He would also he testifying to 
the operation of the grievance procedure, the fact that 
the grievance procedure is conducted on a multi-employer 
basis cather than a single employer basis, the fact that 


there is a grievance committee, which is called the 


Personnel Board, which -- the Licensed Personnel Board, 


which handles grievances of all employers, from all 
employers involving all employees, and that it involves 
and relates only to members of the offshore division 
itself. 

It seems to me that your Honor under the decision 
of the Second Circuit in Danielson against the Joint 
Board of the International Ladies Garment Workers Unior, , 


has every right -- more than right, has every duty to inquire 


into the fundamental basis of the charaes that were 


made before the Board. 

The Court of Appeals went out of its way in that 
case to say that the District Court is not a rubber stamp 
of the Labor Board. It went out of its way, it says 
there was no judicial abdication by the District Court. 

The District Court must go into the fact and 


determine itself whether or not there is reasonable cause 


to believe that an unfair labor practice was committed. 


THE COURT: We have before us the contracts, 
as you indicate, do '\e not, which cover -- 
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MR. MARKSON: You have before you the contracts, 
and all I am saying is that we should have an opportunity 
to present to your Honor the full story as to what these 
contracts are. The fact that there is a narrower croup 


of officers only -- 


THE COURT: Who are not covered by that contract? 
MR. MARKSON: Who are the only ores covered 
by the contract on whose behalf alone the contract is made 
and that there are no persons who are employees in the 
statute nor, in the NLRA sense of the word emnloyees that 
are covered by the contract. The reason for this is, 
if I may just go a step beyond it into legal araument, 
is that the violation of Section 8-F has to do with the 
making of a contract between employers and labor 


organizations, and the definition of labor organizations 


in the statute S-l1 in which employees participate. 
contend the offshore division contains 
no employees, only supervisors, then it is not a labor 
organization for the purpose of Section 8-F of the 
statute, and I think we should have an opportunity to 
present these facts to you. 
THE COURT: So you are saying there are no 


employees here, is that it? 


MR.MARKSON: That is what we are saying, your 
‘ 
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Honor, yes. 

MR. LONDON: If I may be heard, as counsel 
Mr. Seham has mentioned, that contract would pretty much 
speak for itself. That was handled on behalf of the 
International Orqanization of Masters, Mates & Pilots. 
The Court has held in cases that he cuoted to you before 
and numerous other cases mentioned in my memorandum 
that where there is a mixed organization, and the 
International MM&P certainly has 200 to 225 statutory 
employees, the fact that a contract may or may not be, and 
I'm not conceding that ‘ would only deal with non- 
statutory employees, would not he controlling. 

In a situation that was handled in 1965 where 
the Court and the Board had a look at the constitution 
and by-laws of the MM&P to see in fact whether they were 
a labor organization -- 

MR. MARKSON: What year was that, sir? 


MR. LONDON: I think I mentioned 1965. 


MR. MARKSON: The viable constitutions were all 


adopted in 1970. 

MR. SENAM: That is before the D.C. Circuit 
decision. 

MR. LONDON: That D.C. Circuit decision was 


1973. But qetting back to an earlier case, the Court 
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went into the constitution and by-laws and stated this 


whole thing in 144 NLRB 1172 enforced 351 Fed. Second 


771. 


If I may, your Honor, take a moment, if one were 
to sometimes listen to the arquments made by respondent 
in the court before the Courts and the Board, they 
sometimes posture themselves to he neither fish nor fowl, 
but in fact they have often come to look and represent 
the fox. Rut they come before the Court in situations 
in which they want the Board's protection as a shield; 
they come before the Court where they insist that there 
is a contract and they insist that that contract isa 
contract bar for representation purposes. 

They want the protection of the Act, they want 


the protection under 8-A2 and 8-A3 of the Act. 


Now they come before the Board and say we want 
your protection but we don't want the sanctions of the Act. 
The court is clearing that this is a lahor organization 
and has been held to be a labor organization. 

THF COURT: All right. What other witnesses 
do you have? 

MR. MARKSON: That is the only witness I have, 
vour Honor. 


THM COURT: I thought you said you have several. 
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2 || You have just this one witness to testify as to whether ’ 
3 this is a labor orqanization or not, is that it? ! 
4 MR. MARKSON: He will testify to the fundamental '! 
5 facts. r'm not going to ask him the conclusion, your | 
6 Honor. I will argue it on conclusions from the facts. | 
7 THE COURT: And that is that this contr : 
8 covers only the offshore division, andr er employees. 
9 MR. MARKSON: No other employees. And was aeatenes 
10 that way and that is its whole function. 
il MR. SEHAM: Your Honor, that is not the 
12 issue, whether this contract covers the sunervising employee* 
3 | or not. The Act says in terms of whether or not there 
4 has been a violation of the law. It talks in terms 
a || of whether or not there is a contract or an agreement 
16 | between a labor organization and an emplover. Let us 
17 assume, without conceding anything, that the aroup of 
18 employees covered by this particulur contract are exclusive- 
. ! 
19 ly supervisory employees but that the organization | 
20 making the contract or signing the contract includes i 
between a labor organizaticn because it is a composite 


21 other employees. It would therefore be a contract 
group, and an employer. 


' 
! 
And again, I put it to you, your Honor, that | 


R 


this precise question subseauent to all these amendments 
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of the constitution and by-laws have been decided both by 
the courts and by the Board, and in terms of the purposes 
of this kind of proceeding it strikes me that reasonable 
cause is shown in light of those decisions to look at 

the face of the contracts themselves which do in fact 
provide that the facts are with the Internationa] 
Organization ar.i say nothing in terms of the division 
being the contractor involved. 

MR. MARKSIN: Our view is that that approach 
is grossly simplistic because it overlooxs the industri 
facts that go into the making of a contract and which 
your Honor has to look at in arriving at a conclusion as to 
what this is an? what is involved here. 

THE COURT: I think you have put on the record 
your offer of proof with respect to tunis witness. 

MR. MARKKSON: TI have given it to you in broad 
outline. If I may, I can give it to you more »~ cisely 
with statistical data. 

THE COURT: I think that the Regional Nirector 
h.s sustained his burden here, and thet is that he has 
reasonable grounds to believe that Section 8-F has been 
violated and what the Court will do is write up findings 


ot fact and conclusions of law with respect to that. 


Thar« you, gentlemen. 
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MR. MARKSON: Your Honor, are you doing that 
without giving us our chance to put in a case? 

THE COURT: You have put the offer of proof 
on the record. 

MR. MARKSON: May I put the entire offer of 


proof on the record? 


THE COURT: No, you have outlined it sufficiently.| 


Thank vou, gentlemen. 

MR.MARKSON: Your Honor, one other questions, 
may we have the opportunity to file a brief on this 
subject? 

THE COURT: We are going to write it um as socn 
as we can tomorrow. Hopefully get it out in a couple 
of days. 


(Adjourned at 5:10 p.m.) 
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